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to arftive at a universe figure. 

m iR. TOPKIS: I keep being offered the choice 
between stipulating and guessing. I refuse that choice. I 
don’t thirk I should have to choose. I don't think the 
Coumissdior should be subjected to evidence of this caliber, 

23 

: JUDGE BARNES: I assune this is a Papercraft type 

. question? 

a | 


em 


Ne 


| 
998! 
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aporcra 4-088 14 a Situation where 
_ 7 
es Ole Li eaconrn co Biv. E & neo 43 Ac reason to reiy ana | 
| 
&pPper Ant we < yOu. Gua OVIaAGhGna, "a are here £eei ng | 
xX ad daw LOGu © its ena. ! 


5 | VIGS DARNES: Well, the Comission has ruled in 


6 OFAGk CABO), Chey would permi:. bnowledgeabie industry witnesses 


; 3 IR. TOPKIS: [n certain cirownstances. 


: 
VDGE SARNES: The mere £cct this evidence is being | 

O || a@Gmitted in the record, does not mean that it will be the | 

final evidunce xeliad upon in any decision. If I reject it 

' 

} 

@ year £ror ov tne Commigelion may say, you should nave | 

« if ais : oe | 

i * #) I Could i suggest to Your Honor, & ' 

) ) iOS maght follow ia that circumstance is to 


a 


u Ge Out. Susject to an Offer of Proof, bacause pobody should 
, 2G eu this Lt not worth contempt as compared with the 
jOUG SVI.GElce that 16 available Sere. Of course, Courts 
a0 G9 wiih whatever evidence ia available. We do our best 


Vnen evidence with deficiencias is all we 


Pr san ges, then we have te go ahea: with evidence of deficiencies 


a eee 


tac 2 Such Circumstances we cali on honorable men and ask them 
24 “9 OO :n@ar best. What we have lere is a situation when we 


ve @.i Of the good evidence in the world and we are calling 


nn 


am LOuoL ole man, whe has onli: been involv7i in the peripheries 


p~ 
i 
i 

ui 
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Con 0 Y2ars And are ag King NHL VO TUcss. 
? " men TAR TOAIMC’ « a al — oy S¢ ~ TT ° | - 4 ° _— 
as JUD BAWNGS s & &m ae’ 2ng «O ve MHL6 HID CO ansrer 


~ | che question anc receive the evidence :a che record tor 


“ i} what it is 


in 


nat is your estimate of the market? 


oO 

’ 

f 
“ow 

7 
9 
re 
Pa 
' 
rr 
2 


KX¥S: O£ the market, Your Yonor? 


bt | 


: ‘UDGE BARNES: Lets have the question read to him 


id Q *eS. Would you please give us your ecetimate of the 
1 otal U. S. not sales at production levet cf inhalation 
12; anosthetic equipment and accessories in calendar year 

972, and «gain, in calendar year 19737 


B 2 


4 Re. TOPKIS: ‘That insludec imports, I take it? 


{ 
| 
| 
15 lag. HOAGLAND: Yes, I does. i 
i 
Ge wWroenmec -- See Ree aes ne ements 4 { 
: ‘6 HE WITHESS: Z wouid say the market was essentially | 

| 

' 


" tn2 seme in the 2 years, maybe a slight increase in 1973 


t know about that. and my estimate of the 


) MacKket woud ba about $20,000,060 pius or minus whatever an 


20 || estimate ds: worth, but I think about $20,000,000. 


By My. Hoagland: 


Thank you. Once again, Mx. Porter, based on your 


c“piriance in the business, would you name, in terms of dollar 


‘g3st companies that 


25 / PrOWaced Ant alation anesthetic equipment and accessoriss in the 


g2a3e, there is surely 


iwthiag in 


term Papercraft 


tT would say it is tissue paper. That is 


| 


I apologize tc your Honor. 
Papercraft is a previous Commission 
they permitted knowledgeable industry people to 
ao market. How much is out there. 


NESS: How does the term, papercraft 


The name of the case was Papercraft. 
HE WITNESS: The 4 largest companies? 
UDSE BARNES: You have the same objection, I 


I do, Your Honor. I assume your ruling 


JUDGE BERWES: YX will pexmit you to name the ¢ 
in your opinion, that are the iaryest in this 
imhaletion anesthetic equipment business, the manufacturers. 
WR. TOPKIS: And accessories. 


JUDGE BARNES: And accessories. 


‘SE WITNESS: Ohio Medical Products, Poregger, 1:0.2 


? 
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Harris Lake, no. 4. 


nat type of technological expertise, if any, 
LS neuded co enter into the manufacturing of inhalation 
anesthetic equipment and accessories in the United States’ 
R. TOPRIS Didn't we have this covered yesterday, 
Your Honor. <X suggest this is cumulative. 
UDGE BARNES: I don't think we have reached a 


Can you answer the question, Mr. 


Your question was what technical 
background ; 
By Mr. 
Q 
ncersng Capabilities -- I have pexrticular knowledge 
neering problems involved in the design and 
manufacture of the inhalation anesthetic equipment, I 
don't think you can be more specific than that. 
Aay patents involved? 


“HE WITNESS: Y¥es. 


she marketing of inhalation anesthetic equipment 
ana accessories in the United States require any technical 
knowladge sr skill? 


{Fen 
LES 


| 
| 
| 
| 
| 
| 
By Mr. Hoayland: 
| 
| 
| 


iwchnical expertise? 


the maxcketing pxublems ere the more 


pinion, 
solve than the technical problems related to 
facturing. I think it requires more experience 
to understand the market and the marketing 
sechniques than it requires to produce the products, 
to the technological exvertise aad the 
"2 there any other cequirements for 
nanufacturing and warketing of 
< @quipment and accessories in the 
‘ou can think of? 


broad guestion. It cepends on your goals. 


Stair own iteua? 


Moadicals 


company ever considered marketing their own 


your 


inhalation anesthetic equipment and 


wA3 the gqrestion before that? 


question wes, do wa market any 


4 


dave you cver cousidered direc’ 


a ate 2 aw 
AJEULAUAL 


There may 


conclusions upon contemplating marketing 


she inhalation anesthetic equipment and 


anterest of Porter Instruments Company 


to alow a lacger company, whe “ad more resources and capital 


} 


handle the marketing 
Ourseivez. 
your opinion, is a salee force necessary in marketing 


-4¢ equipment and accessories in the 


necessary in menufacturing inhalation 
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ccessories in the United States? 


you get. 


advertising and promotion, 
o= inhalation anesthetic 
United Sté.t 
@ witness do any such 


ZAR NES: The witness is not doing any such 


advertisin I think you need a background question. 


lll withdraw the question, Your 


x you stated, in your opinion, Ohio Medical wes 


producer of inhalction anesthetic equipment in the 
the best of your knowledge, how long 


* 


the iarcest preducer of inhalation 


Same objection. 
jUDCE BARNES i don't think we need to go back 
or that. 
Re. HOAGLAND: Fine. I will withdraw that question. 
hat do you consider to be the reson that Ohio 
been able to maintain its position as the no. l 


in inhalation enesthetic equipment? 


tARNES : 
couid have a 5 minute rececs, I believe 


to shortten the diract Gxiaiination of this 


a 5 minute 


minute recess was taken). 


the record. 


riier, you mentioned Fraser Sweatman, Inc., 
cotipanies chat produce inhalation 
t in the United States. Were you familiar 


eS prior to this acquisition by British 


was the basis for your familiarity? 
“JDGE BARNES: He has testified he was General 
f4anagex Fraser Sweatman for 7 years. 
Mr, | 3Lancis 
Harris Lake? 


4n the industry as coipetitors and customers. 


noticed any chanve in the macketing activities 


man, Inc.? and harris Lake since the acquisition | 


A 9946 


ban bos 


* walt. How about a 
:nose companies is current- 
| 
2 ; 
t think -- I 
fourdation. 
noticed some and ij 


« 


; 


iready testified) 
and he does have an 


Las. 


you noticed in the marketing) 


Harris Lake since the 
mYgGen? 


-6 has nothing to do with the answer 
ft i0 unrelated. I assume you are asking 
sracticas of those 2 companies? 
COrrect. 
have a business relationship as competitors, for 
taser Sweatman, Inc., since we are both 
in the dental analgesia equipment 


.cqui.sition of both companies -- 


Could we know the date the witness 


MOnatAS. 


HOAGLAND: Mr, Po -exr 


WAaSEt.4ig changes 2 


practic.s iow, and think 


tae acquisition by British Oxygen. 


- UDGE BARNES: I think we 


acquisiisio: occurred before we talk 


acquisitvio: { take it there might 


fraser Swe: tman and one with Harris 


Ne JAOAGLAND: Correct. 


OG BARNES: 


Wagn't. it? 


¢ within the last 15 


can testify as to the 


years ago as opposed to marketing 


that would certainly encompass 


ought to know when the 
about changes after the 
have bean two, one with 


Lake? 


You might explore this with the 


2 


& 


AOL GG 


Ie CAA 


Ti 
mah Vy 


nongsen: 


SP - 2« 
“s 
1S72. 


shange 


in 


Cr 


Sd 


Bo 


in 
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bn fn 


ctexr, since August 1973, have you noticed any 


she marketing activities cf Frase 


6 
" 
wm 
£ 
© 
: 
= 


to strike on the ground it is 
colle:gue reminds me I am 


to strike. August 1973 is a 


cignificance, either in the history of Harrie 


UDGE BARYES: We will see. We have a date in mind 


‘ove relevant or 


¢ changes have you noticed since August of 1973? 


au he whit 


HE WITNESS: I have noticed Fraser Sweatman, 


not. I will let him answer the 


es force is now specializing in dental analgesia 


ary enosthesia, where foumerly it had a much broad 


= @ 


whi.Cii ig now being handled by Harris Lake. 


ivided the responsibility of the sales forces. 


(IR. TOPKIS: Your Honor, this is mindreading and 


The Barris Lake acquisition was closed November 29, 


fraser Sweatman acquisition was closed June of 


ix:cationa. 
UDGE BAR 


alos approach. 


onaect those 2 events, what this witness perceives 


TES: He says he has now noticed this 


IR. TOPKIS: Which might ».e ascribeable to the 


In any event, it has nothing to do with this 


incor 


a 
; 
| 
} 
} 


LER NN NLL NN RNR Ret 


eee ee eat 


IDGE BARNES: |! an not clear, in my 
the record is fhe principal 
anufacture have to do | ni Genta, anesthesia? 
VITNESS: Anesthesia ox analcosia. 


ea) 


= BARNES: Equipment. You are primarily 


Correct. 


HOAGLAND: We have no further questions, Your 


XAMINATION 


isi 


back to Hie Honor's immediate question to you -- 


‘pat products are in the field of dental analcesia? 


or pain suppressing? 


procucts are designed for use by the dentist ia 


1 treating patients. Ib that right? 


are nitrous oxides. sedation equipment principally, 


you &iso meke and sell flowmeters? 


1326 


ingel Exhioit 
for the sale of 


in front of you, 


: 


nay, M Porter, ai I suggested to 
cords of Frasez Sweatman, their 
years from you were within 
here? 
iveble. 
aiso to Ohio? 


flowmeteru to Ohio, yes. 


in 1973, if any. 
figures you have oa complaint 


anesthesia flowmeters 


ouldn’t include any significant quantity of sales 
ulc they 
Gn*t think so. I think we started to do business 


uring the calendar year 1973, and I think that the 


invoicing didn't take place until recently, but 


any further, may I have any Jencks material 


i ost 
nich yc 


A 2UVG 16 4 note. 


connection with the 


#611 Llowmetera? 


heMioai companies? 


Peti'ooh emica i 


‘-oguiating the flov 


~4UsG8s 


flowmeter: arc used in one application 


COrrect? 


of flowmeters, Mr. Porter, would you 
> lexrgest compotiters? 
inc Company, Fisher 4&4 Perter, Schutte & 


45 Instruments and Wilmad Glass Company. 


those laet 3 for us, please? 


S-c~n-u-t-t-o and K~-o-e-r-t-i-n-g, 
Glass Company. 
..4owreters to the 


wrocnerniical inductrics? 


exjuil pent? 


Vyjgorc 
‘220% 
regulators and flow control devices. 
auch inetruments also so the medical 
at Jndustcy? 


a very smali extent. We are just ftarting to. 


4nd to your knowledge do these cohipanies which you have 
named 43 bing your principal ccmpetitors in this area also 
Beil to th. medical equipment industry? 

Yes. 

Going back for a momentg if XI may, to the nitrous oxide 
sedation erjuipment, that is equipment that a dentist uses 
when he has got the patient in the chair and wants to induce 


a ievei. of analgesia? 


A Correct. 
} is an; of the equipment you sell equipment where the patieht 


Ca:. adiainister che dosace? 
fhat..8 something that is passe in the industry? 


What lind of regulating device is there on that equipment, 


How does the amount of nitrous oxide 


! 
i hops. so. | 
} 
| 


ths patient receives get regquietad? 
It is lated with a needle valve and the flow rate is 


andicatad by a £lowneter. 


ry 


eee et emaneaee 


i 
{ 
| 
{ 
{ 
| 


so eee tyme serena 


a we 


your machine used in minor 


by minor surgical 


NOS 
42255 
“weering anesthesia in an operating room or 
ge uxay Ceparcment where they might be setting a 
bone under a fluarescope, using general anesthesia. 


Q Would it be accurate, without in the slightest degree 


cowngxradiny the sophistication of your equioment, to gay it 


is aguipment in a relatively low level of sophistication 
én2zsthecici lly speaking? 


t know ix I could make that differentiation. I 


think that anesthesia machine, to which you are referring, is 


made up of Suilding blocks, and I don’t think that the state 
cf the technical art, in our building bicck, is any different 
than enyon: eises. 

0 bidn'*: you cell me the othex day you had considered 
Gevelcping an anesthesia machine, but decided against it? 

A 


Q Py thit you meant an anesthesia machina > the type 


customers and extensively used in American houpitais today? 


OE Cm ES CANNEL EN th age nth Nt 


in suigical operating rooms. 
4] Yes, und the use of a nitrous oxide administration machine 
euch as the type you have described the nitrous oxide sedation 
equipwent jor anesthesia purposes, is a relatively typical or 


unusual use of that machine, is it not? 


Bo you wake the entire machine or 


te! 1332 
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just some attachments to it, a flow valve -- 


2! 
THE WITNESS: It depends on the supplication. For 
3 
dental analgesia, we make che entire unit. If the unit 
4 
|| was to be used for administering general anesthesia, a vaporizelr 
3 | * | . - 
; Would have to be attached to it generally. 
6 | 
| By Mr. Topiis » 
7 |; : . : 
. § Now, six, you also make and sell speednometers? 
S ae 
i & sphygiicmaneters. 
9 - . , 
Q You do sell them sir? 
10 | 
A. Yes. 
11 
1 Q Do you make them? 
i2 
|i A Yes, 
13 E : ; 
Q And they are blood pressure measuring devices? 
14 | 
A Correct. 
15 ‘ ‘ 
2 You sell them to the medical profession? 
16 i, a ee ‘ “7 
oA Exclusively to Chemetron. 
17 ii. 


Q Which selis thea exclusively as part of its dental 


| equipment line? 


1 As parc of their hospital equipment -~ rarely to the 


| dentist. 


Dentie‘:s are not concerned with monitoring the blood 


| pressure of their patients. There seems to be a trend toward 


more interest in that. 


Ge you aiso sell oxygen and nitrous oxide manifolds? 


source cylinders and control 
1e@ and 
sedation equipment. 


iti3tse? 


LEO e@itner Prager Sweatman 


corporated. 


os 


ng irom Harris Lake 


wata those conductive rubber items? 


fapackaging and relabeling 


those items appear in your Cx-318? 


var they appear. 
ably wake up the missing $30,000. 


uncer items 1 to 6? 
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FC ms 
i or 


your best estimate? 


{ 
iecy-five million vould be| 
| 
| 
{ 
| 


000 actually? 


tal analvesie equip~- 


catmans 1975 sales of dental 


'BEST GOPY AVAILABLE 


GU.4i825 OF 


Your Hono 


rase;- Sweatman's 


MR. HOAGLAND i am trying to learn from his 


Your objection is out of line, IZ 
think, ix lew of the range of questions I permitted you, so 
141. 440 Him fo answer thie quastion. 
I would say with the same percentage 


4 put cn my estimate of the total market, between 


-ghe, anc how about for 1972? 
30 percent less. 
9 Now, iets talk about anesthesia machines, vaporizere and 


other accessories in the inhalation anesthesia field, 


excludiag dental items, for the momert. What would you 


astinata Fraser Sweatmaa's 1973 sales of those items to be? 
A Can you cive me a minute? 


Q 


1336 


Hionor. I think 
questions that we were 
asking -- Kou ‘x an overall general eatimate of the market 
and going _nto specifics of a particular ccmpany? 
UDGE BARNES: Did you ask him who the largest compa 
ne ranked them? 
HOAGLAND : fes, I did 
E BARNES: iI think this is proper exploratcry 
as to his basis for ranking the companies in size. 


ross cxamination. 


tae same figure. 


a million and a 


‘@ including the veterina::y 


ris Lake, sir, 1973 sales of anesthesia 


IES: Is this all of the equipment or 


Not, anesthesia machine, as the term is normally used. 
4t 18 an accessory to -- 
if you had to estimate total sales of Harris Lake for 


achines and accessories, what would you estimate it to be 


& million dollars. 
ngain, plus or minus 25 pere 
Yes. 
Q How anout Air Products -- lets take 1973 and tell me 
please, sir, what your estimate is of Air Products sales of 
anesthesia machines and accessories? 
A About $5,000,000. 
Q Plus or minus 25 percent again? 
Yes. 
And how about Ohio -- anesthesia machines and accessories 
sales -~ your best estimate? 


$20,000,000, 


Accorciny to iy rough Calculations, sir, you have said 


pius 5 plus 1 and 1 -= that is 27? 


OL your range? 


it we are all 


my @ aginsce y can accuiuiate the 


Fair encugh, 


Porter, you mentioned, in talking, and I think in 


| 
4 
| 
i 


& question from His Honor, that in the field of 
latior anesthesia machines, or was it accessories, I am 
sure ~~ correct me please -~ there are some patents that 


snvoived. Do you remember that testimony? 


lo they relate to? 
of the equipment. 


-.0n anesthesia equipment? 


respirometers, vaporizers, what? 
all three. 
know -~- are you familias with these patents? 
amiliar with patents of she vaporizer, design of 


iponents of anesthesia machines, patents on drugs -- | 


+4ing about mach 


‘t stopped companies 


eoesibility of designing 


the existence of the patent was 


atents that is of concern, that 
Vapovizere and in considéc “ang an anscichesia machine, we 
L& we should not manufacture <« V@por.zgerc and patents with 
-onsideration since there has due ecen, within the past 
© years, quite a round of discussions between 2 of the 


primary coupanies ‘egarding patcants of Vaperizgers, and I 


thank Le we be a prudent ares, :f 4 Small company to utay 


Correct. 

You tlought you could still go into the gas machine 
siness? 

Yea. 

iS Haxrcie Lake or Fraser Sweatman 2 Cuutomer of yours? 

*réser Sweatman is. 


’ 


Wnaet do they buy from you? 


{- Wri i 
Das, 


UDG you Gpoe .6 
{ don’t think it amcuats to nore than 


i very insignificant item. 


Just about done with the watness, but 
on the position of Conpls 
, through Your Honor, we have sone clarifi- 
4,ke@ to know whether Comt laint Covnsel 
vide sedation equipment is in or out of the 
esia field? 


BARNES: Can you answer that? 


JNGLAND: Complaint counsel feels that it is 


MR. TOPKIS: itt is in? 
MR. HOAGLAND: Yes. 
MR. TOPKIS: Fine. Thank you very much. WNo' 
further queaticns. 
No questions, four Honor. 
HOAG.AND: One momeni:, Your Honor. 


TOPKIS: Excuse me. One other question 


4 2265 


about dampton 
They do. 
ang &@ Givigion of Litton Industries? 
think that Litton Industries doesn't 
hink it is manufactured by 


S0ld undex the Litton nan 


Tnere a® a company called Sterr Dantal that also 
ets nitrous oxide? 


‘ 


they own a@ company called Dentatron that hanuractures' 


/ 
: ' 
‘GUL pment. 


Where are they located? 

Newport Beach, I think. 

A cowpany called Adec? 

Yes. 

They, too, manufacture nitrous oxide sedation oquipment? 
Correct. 

That is ali. 


DIRECT EXAMINATION 


A 2266 


Q ‘OU Mentioned 4 otner companies that you ; me) 
j ; x + to Lllcwne B AGE 2 ustrial 
i ” 
| Q vO you Know if they sell directly to hospitals the 
J | : 
ais lLowae ters? 
¥ Would only seil directly to hospitals for research 
or “atory purposes, not for the general and common 
Arid ‘tration of any of the anesthetic gases or oxygen. 
JUi VARNES: The flowmeters that you sell to a 


wMical company, are they of a dicferent size? 
tah WisNESS: They may or may not be. in some cases | 


wy Ore GiWider and in other cages they axe of higher or 


The principle would be the same? 


THE WiTNESS: The principle would be the same. 


were tc take your basic nitrous 
9%LCe@ sedation anit. and add a vaporizes to it, what would you 


enen Aave? 


You would have a device that would be able to be used 


to administer general anesthetic. 


0 Would it be administered -- what would be the method of 


|| adwwiniscration? How would the patient receive the anesthetic? 


‘ 


You mean the mechanical method that it would be 


tag th 
j 
° 
\ 
y 
L) 
} 
if 
oe 
a 
j 
“ if 
rn 
iv 
: } 
ae 
* 


: | 
aN i is if 
I 

2 

t} 

j 

& 9A 1i 

te i 


Q Would it be injected into them or inhaled? 
4% would be inhaled. The oniy thing I am involved in 


i inwiabion products, 
Aen you gave sales figure of Ohio of $20,000 000, 
44a that fagure include resale items that Ohio selis or 


juss be items that were soleiy manufactured? 


by I don't think that I can really express an opinion about 
th £ don't know how much of the product line Ohio 


mhanuractures 


oz doesn’t manufacture. 


tnat, o£ the breakdown. 
Q Your earlier testimony was you contemplated ouvilding or 


manufacturing your own inhalation anesthetic machine? 


A Correct. 
G Could you teli us why you decided not to? 
hs Yee, from the ~- 


MR. TOPKIS: I object, Your Honor. It could be 


any number of reasons -~ fear of hobgobblins or anything. 


MR. BOAGLAND: I would like to hear soma of the 


reasons from the witness as opposed to Mr. 


Topkis. 


MR. TOPEIS: 


What is the relevance of those 
reasons? I don’t see the suggested relevance. 
JUDGE BARNES: 


and othe: matters, I believe. 


i will permit you to answer 


this question, Mr. Porter. 


Lf have no feeling fox 


x 


He went into testimony about patents 


salam ancnttinniiaen 


os canoes SN tt eae ae alee = 
ae tre aN naonaerabapenerenemneminine 
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NESS: When I considered 
and tooling and reasouable production 
ing the marketing avenues availiable, 
return on that investment did not justify 
product line. It takes too long to penetrate 
in quantities to become economical to manufacture. 
Hoagland : 
several otner companies that 


Ltrous oxide sedation equipment? 


Dentatron, Adec. 
Q bre you awa of where companies manuke=: that 
product? 
A 
Could you tell us? 
over the United States. ‘Some are limited 


hically, like, I guess Dentatron is. They are 


{ 
j 
| 
| 
| 
{ 
| 
| 
{ 
| 
| 
{ 

Heipton Research -- 
; 
| 


one of the smallest companies. They seli 
warily in the west, Everyone else sells nationally. 
Do you know approximately what percentage of the 


inhalation anesthetic equipment anc accessories market these 
3 companies make up? 


Sit ak + ane ee: 
Wetec 2 COMNDAnRLESS 


Research, Dentatron and Adec? 


42269 
Objection. 


inhalation anesthetic 


HOAGLAND: Correct. 

Compiaint counsel has said we are including 
nitrous oxide sedation equipment in our @efinition. The 
witness testified it was administered in the same way. 

had testimony as to the size of the market. 
has gone into sales of particular companies with 
ticular items. I certainly feel that Mr. 
Porter can continue in the same vein and give us his 
estimate of what percentage of the market these 3 companies 
account for. 
MR. TOPKIS: If Your Honor please, I went into the 
of those other companies only for the puryoses your 
Eonor perceived, at the time, of testing the witness's 


estimate an ft it at that. Now, to call on thie witness 


to give his estimates of the sales of these competitors of 


his, I think just lets us off into the wild blue. 

JUDGE BARNES: I think that is a little broad. I 
would permit a question as to what his estimate of the 
totai market of the dental -~ I am not familiar with the 
term now -- market, is. 

THE WITNESS: Dental analgesics macket/ 


JUDGE BRRNES: Nitrous Oxide sedation market -~ igs 


Nitcoius oxice sedation market. 


JUDGE SARNES ; g What are the sales elong 


HM2ACLOUS OFAae 


Your Henor. 


id you tell us what percentage of 


Dentatron and Adec account for? 


Contiruiny objection, if I may, 


you May answex that, if you know, 


ercent. 
thut a combined 
Yes. 
Vine. Wo further questions, Your 
SAaCroLs? 


second. Your Honor. 


ptiiate of the 


Irsact snare 


large share 
L212 CAME « 
crecanteges -< 


‘& @b6timates, 


“snow who the 1, 2, 


a 2278 


Will excuse 


ND: Yes, Your 
~OUNnSSes cil 
COTT was witness 
; SwWOrn, Was 
SoLLowa: 
KAM CNATION 
represented 


tine, 


Covington 
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| 
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' 
t 


uties and responsivilicies as General Masager 


Preducts Division? | 


production anc saies activities of all 
24S manufactures or sells to 
ancsthesia equipmen:, respir- 


pipeline ecuipnien: and suction 


Coulda £ ‘Oux Gonoxr, Mr. Scott, 


“Oo hear with 


with Aix Products ard 


{ 
4 &e 


sitions, all in the induatriiii 


mployment experie 
Prouucts and Chemice 
ith Union Carbide of Canada, Limited. 
Were you with Union Carbide? 
You stated that the Medical Products Division of 
‘yoducts -anmicals sells anesthesia equipment and 
reepiratory therapy equipment? 
That is correct. 
Does the Medical Products Diviuion manufacture as well 
as distribute anesthesia equipment? 
é Yes. 
Q 
equipment? 


Bb Yes. 


Q flow long has Air Products and Chemicals been engaged in 


the hanufacturing and Gistribution of inhalation anesthesia 
equlpnuent? 

Fecween 3 and 4 years. 

How dic Air Prcducts and Chewivale enter inhalation 


anesthesia equipment maxtret? 


42276 
iehessa equipment 
igo, we acquired 
a4 then baecart A laanuracturer. 
and Chemicai h manufacttre and 
therapy equ 
BuUpp.ly our 
accessories? 
tnerapy. 
cais beon engaged in 


e@plratory equipment 


I show you Commission Sxhibit 317 for 


identification. 


| 
, , , | 
(The document referred tu was mark tor identification 


| 


ac Commission Exhibit Cx-317 A through 
Nickel ; 
Mx. Scott, I show you Commission Exhibit 317, Zor 
identification. Do you recognize that document? 
A Yes, I submitted it. 
Q Would you identify it, please? 
I submitted this in response to a cubpoena. 


Was that subpoena from the Federal Trade Comwnission? 


Yer 
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Vo ao 


computor ru 


requested. 


S on 


this we 


cies and 


GOCcunent prepared under 


is this document accurat 


.S, With One exception. We 


2, to the best of your knowledge? 


double counted one 


which I advised you of this morning. 


Your Honor, Mr. Scott just discovered with respect to 


One particular item on that ligt, there 


and if it is permissible, 


he is willing 


48 double counting 


to submit a letter 


which will correct the figures with respect to that particular 


item, a3 goon aa poasible, possibly even tomorrow, and we 


could attach that letter to this exhibit, if that is satis- 


factory. 
JUDGE BARNES: 

able to make a correction here 
THE WETNESS: I have 
‘actly where to place them in 
have 


so i to 


distribute ic. 


Do you have the figures that you are 


today, Mr. 
ta leu 
. % ARROW 
two commodities 


now to 


excaption 


auocument 


JUDGE BARNES: Is this one item emall in dollers? 
TH: WITNESS: 

MR. TOPKIS: I have no object:or to the witness 
ubuitting a letter, Your Honor, and we can add it then. 
I am sure it will be right. 


JUDGE BARNES: Thank you. 


MR. NICKEL: Complaint counsel offers into evidence 


this document which has bewn marked Commission Exhibit ate 


for identification. 

JUDGE BARNES: Commission Exhibit 317A through E? 

MR. NICKEL: Yes. 

JUDGE BARNES: Any objections? 

MR. TOPKIS: I don't think so, Your Honor. I have 
some question to put to the witness about it but they don't 
go to its competence. 

MR. NICKEL: Mr. Scott, of Air Products and Chemicals 
considers the data set forth to be very confidential. For 
that reason, I request it be given in camera treatment. 

JUDGE BARNES: I will receive 317A through E in 


evidence, and this document given in Gamera treatment and 


four CcOMpany marxet 


&taon anesthetic equipment and accassories? 


equipment is Marketed to hospitals end more specifi- | 


“» departments. © i3 marketed boch directly 
iplLoyees and through dealers. 
“ab Of the country does your company manufacture 
inhalation anesthetic equipment and accessories? 
A This equipment is manuZactured 
of the country doe: 
wnalation equipment and accessorics’ 
In almost all aress of the country 
What other companies manufacture ithalation enesthetic 
-YH@ne ann accessories in the Unitod States? 
A Ohio Medical, Harria Lake, Dupaco, North American Drager, 
National Catheter, Rusch, Portex, Fraser Sweatman, Welch 
Allan. 
Q Does Anesthesia Associates manufacture and market 
iahalation equipment? 
A Yes, they are a small cone. 


Q Would you also include Dard Perker 
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Q Would you also include Narco Scientific and Bir 


tx 
- 
- 


“|| that group? ; 
1 

3A Yea, I would. i 

7H § Mr. Scott, do you know what products Welsh Allan 
il 

~ || manufactures? 
i 

o» ff 

oy A Laryngoscopes. 

7 Q Any other itewe with respect to inhalation anesthetic 
| equipment? 
i 

oi A None that I am aware of. 
tj 

io} Do you know if the Laryngoscopes they manufacture would 

iy O@ C1GS8811160 a6 direct Laryngoscopes? 

\ j 

12 MR. TOPKIS: What does that mean? 
i} 

13 || THE WITNESS: I don’t know. 

" | | 

14 || JUDGE BARNES: The witness does not know so I guess | 
ti i 
| i 

53 || that takes care of the question. 

16 |i By Mr. Nickel; | 

17 || Q Mr. Scott, does Air Products and Chamicale determine the 


sise of the total U. S&S. market of inhaletion anesthetic equipmelit 


and accessories? 


MR. TOPKIS: That is an extraordinary question. 


they determine the size? By what? 


JUDGE BARNES: Rephrase your question. 


By Mr. Nickel: 


Q Does Air Products and Chemicals conduct studies of the 


i een tenant aL A aRtN Ree een mnaa guinea 


size of the inhalation anesthetic ecuipment and accessories 


estimates on the total cize of the Market, 
based on some survey material, financial EGports of people 
in the business, trade 50urces, prospective employees, «hat 
sort of thing, yes. 
Q Would you please estimate the total U. S. sales at the 
alation anesthetic equipment and 
ies in the calendar year 19735? 
MR. TOPKIS: Objection, Your Honor. ‘he witness 
just said thay are estimates preparad by Air Oxcducts. 
estimates, I imagine, would be more reliable than his 
personal estimate which can be based on his 16 months experien 
on the job. 
JUDGE BARNES: Mr. Scott, are you giving your 
pexconal estinate or the estimate that has been arrived 
at within the company? 


THE WITNESS: Estimate arrived at within the 


BARNES: I will pexmic you to give the 
estimate, if you know. 
MR. TOPKIS: Could £ request production of the 
estinates? 
JUDGE BARNES: Is this in the form of a written 
Study or survey, Mr. Scott? 


THE WITNESS: I don't have it with me today. 


| 
| 
| 
| 
| 
| 


| 
| 
| | 
| 
| 
| 
i 
| 
| 


4 ease 
MR. NICKEL: I think the witness knows what the 
We ace not trying to prove the terms of the particu 
piece of paper it is written down on. 
MR. TOPKIS: I can't very well cross examine the 


sx, Youx Honor, without at least having it here. 


fer what puxpose do you use the estimates 

by your company as to the market size’ of 

inhalation anesthetic equipment and accessories market ? 

We use it for a lot of things -- determining our own 
market share to see where we are progressing and falling 
behind, see if we should change our marketing strategies, 
that sort of thing. 
Q Once again, Mr. Scott, what was Air Products and 
Chemical’s estimate of the total U. S. sales at the manufactur- 
ing level of inhalation anesthetic equipment and accessories 


in calendar year 1973? 


JUDGE BARWES: I am going to permit him to answer 


the question. 


| 
MR. TOPKIS: Objection, Your Honor -- same ground. | 


MR. DOPKIS: I request the witness then be directed to 
return with the documents? 

JUDGE BARNES: I am not going to direct him to do that: 
but I will wait and see how you procesd with cross examination. 


THE WETNESS: Our estimate of the market is 


WhGSATi BLYOX 


NiCKEG: What amount of 
accounted for 
companies you have named? 
MER. TOPKIS: Coatinuling « 


JONGE SARNES: All right. 


4 Me rere . 
Ox the Conpa¢rn.e a 


@ you familiar with 
relating to the introduction of 
heen pas’ ed yr the Ct S. Senate na ig surre : - pending 


before the House of Representatives? 


MR. TOPKIS: To make it short, = object to this line 


juestioning and solicit Your Honox te repeat our ruling 


tins. 
JUDGE BARNES: 
TOPRISs You ke 5 out. Otcherwise 
ve on my feet, 
My memory may be faulty but 
the watness to ctate what presence effect, 


, 


legigilation had upon the company or upon the 


THOTIOX ¢ posa -- this just <-«- 
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JUDGE BARNES: Well! the question is, are you 
| 
familiar with the legislation, Mr. Scott? 

THE WITNESS: I am aware of it. 

JUDGE BARNES: And has this p: degislation had 

MR. TOPKIS: Objection. 

JUDGE BARNES: You may answer. 


THE WITNESS: It has had no effect on the operations 


t on your company operations? 


but we have made steps to provide for it, taken steps to 
provide for it. We have established additional committees 
to look after product integrity and the introduction of new 
products and have hired an outside consultant to guide us. 
MR. NICKEL: Your Honor, we have no further 
questions. 
CROSS EXAMINATION 
By Mr. Topkis: 
Q Mr. Scott, just because I always admire people who 
manage to sell thelx services in extraordinary areas, would 
you piease name, for the record, the consultant who you 
hireé in connection with this proposed legislation? 
the name of the man is Jacobs. He is a professor at 
University of Newark College of Engineering. He 
‘alist in Product Integrity. 


You mentioned a numbex of companies 


4- 3 


the medical field. Before I ¢et to 
reliable right hand WaS reminds me 
Macerial. nat is not directed to 
MR. NICKEL: Your Honor, 
Stateuents or substantial verbatim 
you the notes we do have, 
JUDGE BARNES: ati right. This is not Jencks 
Material and I will return it to Complaint Counsel. 
Topkis: 
you tock the witness chair, six, 
fen't that right? 


< got here? 


MR. WICKEL: Objection, our Honor. 


JUDGE BARNES: {x think we should be more specific, 


Were Bitting in the witness reom across the 


hall, you were DUSY reading? 


reading cocuments connected with this case, 
Bix? 
Yee, seme of the time, yas, 


And Specifically, you xe2ad part of the transcript of this 


i was reading a transcript of another “aployee of our 
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in this case? 
Yes. 


Q And you read additional material, didn‘t you, 


Scott? 


What other material did 
was going through the 
NICKEL: With respect 
TOPKIS: ion't ci ebout the Washington 
JUDGE BARNES: Limited to this proceeding. 
THE WITNESS: I read the subpoeni The rest of 
ig not specific to this case. 
Mr. Topkis: 
You were sitting in that witness room across the 
for ur and a half, were you not? 
Yes. 
All of that time you were reading? 
Most of it. 
And the materials that you wexe xexuding are contained in 


2 on the floor? 


Q 


the briefcase? 
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briefcas bas 
Toy 
{C ¢biject, 
I think 
mat Ae read that had to do with 
MR. TOPKI That is all 


THE WITNESS: As matter 
veading ix pian for the next 5 ars was also 
reading about 2 inches of mail. 
By Mr. Topkis: 
Q Those aze the things I em net asking you about. I am 
ésking you ebout things that had to Jo with this case. I 
em not concerned with your mail or your plans. 

in our plan there is some market data. 

0 What kind of market data -~ estimates of other 
Companies market shares -~ estimates of the total market? 
A Estimates of the total market. Right. 
Q Anc you usei that estimate in formulating the judgment 
that you expressed in your testimony a little while ago? 

MR. THURMAN: If this line of questioning is 
ailowed to continues, we are going to ask that everything 


Gach gentleman who sat in this rocm ani read, from the time 


this case started, or before it started, until the time they 


take the stand, be produced. It is immaterial. I don't know 


A . 
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questioning. Certainly, they 


of 
why we have asied they ba sequestered. 
xX don’t think it is Laproper for 
cox this case. Every gentleman in this 
toid to bring everything he read from 
-ime this case started. 


JUDGZ BARNES: Noone said what he has read is 


MR. THURMAN: I want Mr. Topkis to be on notice to 
have everything with them that they have read from the time 
this casa started. 

MR. TOPKIS: They are on notice. 

Now, may i have an answer to my question? 

THE WITNESS: What is the question again? 

MR. TOPKIS: Would you read it back -- or I will 
state it again. 

You spoke of market data and I asked you whether 
you used that data in formulating the opinion you expressed 
to hi 


THE WiTNESS: On the size of the market -- yes, I 


MR. TOPKIS: May i see the document? 
MR. NICKEL: I object. 
JUDGE BARNES: I object to this, too. Mr. Scott 


has not brought it into the room or had it at the counsel 
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I Know, © know of no rule that 
fie doesn't heve it with him. 

MR. TOPKIS: The witness hag just testified he used & 
certain docunegnt in formulating a juaygecat which he expressed 
to this court, and Y think that entitles ma to sae the 
document. Perhaps he misread it. Perhaps he turned the 
figures around backwards. i can't cross examine Ghat opinion. 

enough difficulty cross oxemininy the opinion 
ig an opinion. When he cells me he based it 4n 
pars Upon a particular document and has the documan: and 
consulted with it in the last hour, I can't imagine anything 
MOoxcG pertinent and useful to me in crogs exemMliaing. ZI am 
to clear the court room, ¢o in camera. % have no 
interest in invading my respect for his trace secrets. 

JUDGE SARNES: Do you have any objection to showing 
it to Mr. Topkis? 

MR. SAYLOR: Yes. I think he testified this data was 
the company’s 5 year future plans. We object to production 
those documents to anybody and will not produce them on 

im camera basis. 

MR. TOPKIS: Let the witness show to your Honor 
che portion of the document to which he vaferred “oO get the 
market data, not the 5 year plans. I couldn't cae less 


about that. 


JUDGE BARWES: May X see the document? 


“hile he is icoking a -ais document, 
rospective witvensses in cil 2240 
tered from this hearinc. 


JUDGE BARNES: I think we agreed they would be, 


THURMAN: All of these are 
stay here and listen? Tihcy 
“rom the corporation. 


‘NES: I don’t know. They are allowed 


MR. THURMAN; I will bring the rules in on this. 
n't have everybody here that is going to testify and 
everybody else get the heck out of the court room. 

MR. TOPKIS: This is a public hearing as far as 
J em concerned. I have taken pains tc make sure there is 
no confidential material coming into this record. 

JUDGE BARNES: The question is, how many people 
are going to be witnesses in this case? I assume you brought 
eomebody from Ohio Medical Products? 

Mx. Cosgrove is sitting here. 

JUDGE BARNES: Any others from Ohio Medical that 

testify? 


MR. TOPKI Do you want then to utand up. They 


Mr. Holler is from Fraser Sweatman 
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fyom BOC is in charge of 
Home years. 
MR. THURMAN: All future witnesees. 
MR. TOPKIS: Lake is with Harris 
JUDGE BARNES: I am not GOLAg to orcer shem to 
All officials or fesoondentsa, one fror 
each company, it sesms to me and he is entitled “Oo have one 
advisor here with him. 


MR. THURMAN; He has a court room full avery day. 


Some have even gone back to Englani, have heard this. CGne 


Han not even sitting in the court roon. Certainly, it is 
au Untaix advantage and I think we have « right to ask that 
these geatlemen be sequestered, they are listening to 
testimony. They are not advising. 

JUDGE BARNES: I am not going to order it so your 
objection is on the record. The witness has shown me the 
projection 1974 through 1979, and < have @liminated, from the 
document, the future years projection and I am giving you what | 
feils under 1974, for whatever use you wey use it for in 
crous examination, and I ask that you not mention dollar 
figures unless it is essential. 

MR. TOPKIS: Well, these are an estimate, are they 
not? That is to say, they are not this company’s estimates. 

JUDGE BARNES: Yos, 


MR. TOPKIS: And -- 
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NICKEL: Before he starts questioning, I 
for the record, any time an industry 
a8 €n Opinion as to the gize of a market, they base 
souething. IL they base it on womething they have read 
or studies, it is not essential they bring into the court 
room ail of the data and materials they relied upon in 


forming their opinion. 


JUDGE BARNES: We had a different situation with 


this witness. He had it with him just prior to coming in 


anc he had it in his possesgion. i am ruling, since the 
Witness does not object, Mr. Topkis get this one document 
for cross examination purposes. 
MR. NICKEL: Very well, Your Honor. 

By Mr. Topkis: 
¢ Mz. Scott, the estimate that you have been good wnough 
to show to us is somewhat higher than the estimate that you 
gave in court? 
A Correct. 
Q What is the explanation of the difference, sir? 
A The subpcena did not ask us for one of the items that is 
listed there, which was some monitoring equipment, which 
happens to be used in anesthesia. 

And your company includes monitoring equipment in ites 
unieratandiay of the texm, inhalatica anesthesia equipment. 


Is that right? 


Lion, yeu, we && 
WiiJi Chen return thie, Year Honor, with coanks 
£ am sorry fox having caused the cucting up of 
your oook, Mr. Scott. 


A That is all right. 


Q Mx. Scott, I will ask you, did you consult any other part! 


of that 5 year plan in connection with your testimony 
% in connection with the testinony, no. 
ix. Scott, you named for us, on direct exabination, 

a number of companies engaged in the wanufaecture of 
inhalation anesthesia equipment. Do you remembex that 
testinony, sir? 

Yas, I do. 
Q £ am goiug to name some other companies to you aad 
agk you whether, according to your understanding, they, 
too, are engaged in the inhalation anesthesia business. 


First, a company called Air Shields? 


are they not? 
A Right. 


Ang Puritan Bennett? 


They, too, are a siguificant manuteccurer of yentilators? 


bans Boy 6 
A * Gite 
i rn commnny caliod Fiextubing, in the disposable 
] 
i 
‘ ci 2 siness? 
i 4 Lgnt. 
oi i } 
. ‘ { 
ad Q And so teo with 3M, Minnesota Mining and Manufacturing? 
; ‘etek. 
7 Pie Gta ew 
Q they, too, are engaged in the manufacture cand saie of 


“ || disposable breathing circuits? 
‘ } * of ; 
ad i} a KLgGnC. 
vi Q Pharmseal, the same is also true? 
Mi; Yes. 

> . . e 
lai) Q And also a company called Willi Russ? 


1g A I an not sure all of these are manufacturers. They 


ace somehow involved in the business. 


How about Medicon -~ are they a manufacturer, to your 
underetanding, or are they aot familiar to you? 
17 1 A I don't think they have anesthesia products. 
How about Dryden? 
A They have gome small amount of products, yes. 
20 || Q And how about a company called Warne? 


I don't recognize that one. 


| 
i Q Now, you said, six, that as to the companies tnat you j 
; 
} 


22 
} 
*“ 


23 |} dieted in response to questions from complaint counsel, that | 
24 || they accounted, according to your ostimate for about 90 pevesat 
| 
i 


of the total manufacturing of inhalation anesthesia equipment | 
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Do you remembar that? 


sir, i em going to asi: you abont those companies, 
one by one, and going to ask you to eatimare for Hig 
Honor and the record the dollar quantity of items manufactured! 
by each of those companies in the last year. 


Which 


' 
4 
i 
' 
i 
| 
‘ 
' 
‘ 
} 
; 
i 
i 
i 


G { am going to name them. First, Sir, of course, 
inhalation anesthetic equipment ard accessories -~ 
first, I am going to start with my friends £rom Gnio? 
A Equipment and supplies, about $10,500,000. 
Q and how about Harris take? 
& Around $2,000,000. 

Fraser Sweatman? 

in the niilion range. 

Dupaco? 

Couple of million. 

North Amexican Drager? 

One and a half to two million. 
9° National Catheler? 
A I don't vecall that one. ‘That gets te the market through| 
either Ohio or American Hospital Supply. YX am not sure 
What their sales are. 


Q Rusch? That is, isn*t it? 


I don’t recall the exact number for thez.. 


5 


= <p saeemmen seareerT eaN 


act ann eae ae oe A ae 


eae SD a enero 
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Can you give us an approximation? 


between two and three mil?icn 


i think they are in the same range. 

How about Fraser Sweatman ~-- we have done that one 
already. How about Welsh Allen? 
A I don't kaow. 


Q 


Anesthesia Associates? 

X don't know that one either. 

Bard Parker? 

No. 

Narco Scientific? 

I would estimate half a million dollars. 

And Bird? 

Under half a million. 

Let me ask you about the othex companies that you have 

mentioned. How about Air Shields? 

I think Air Shields and Narco -- you are referring to 
the sama one. 
Q All right. Can you give us a total for the two of 
then? 

i think it is the previous total. 


Row about Puritan Bennett? 
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tude of 
of hundred thousand. 
How about 3M? 
NO eetimate, 
Now about Pharmseal? 


Under half a million. 


I don’t know. 
Medicon? 
Almoet nothing, I don't know. 


Dryden? 

Very, very small. 

Warne? 

Warne is not a manufacturer in this country. 

they manufacture outside of the United States? 

Rignt. 

And they sell in the United States? 
A We are one of their manufacturers -~ 1 mean one of 
their representatives, if you want to put it that way. We | 
call that our own equipment. It ig private labeled for us s0 if 


is included in ouz gales. 


And, of course, we have your saies? 


How about Porter Instrument. You haven*t meationed 


| 
| 


Q 
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Do you regard them as being in the inhalation anesthesi 


are in dental analoesia. 


You do not regard dental analgesia as part of the 


inhalation anesthesia field? 


A 


Q 


In our company, in our nomenclature, we do not. 


When you gave that 90 percent figure, did you include 


cwn company? 


Yes. 


And did you include dental analgesia equipment and 


accessories? I take it you did not? 


A 


Q 


I did not. 


Does your comeany make or seli any dental analgesia 


equipment? 


v 


A very smell amount. 


Of what order of magnitude -- undar a million dollars 


annuel sales? 


A 


Way under. 

Do you make or sell or both? 

We make OEM for another supplier. 
For whom, sir? 


Litton dental. 


And you didn’t include it in responding to the subpoena 


counsel, did you? 


No, wa did not. 


a 


4 2299 1375 


incidentally, you did inciude under your jisting of 
? @LALMS and monitors? 
t item you meant alarms and nonitoring cevices 
operating room use in the course of -~ 
élarms that are incivuded there are oxygen alarms, 
pressure alarms that are included on anesthesia machines. 


How about ths monitors? 


| 
| 
i 
{ 
| 
i 


it does not include -- we talk about monitors gor monitorins 


j 


heart, your pulge, #tc., your temperature during an | 
i 
Operation? | 
Q During anesthetic procedure? | 
} 
Yes, it does not include any of those type of monitors. 
Q What kind of monitors are daciuded in the third line 
from the bottom on page B&B of Exhibit 317? 
A They are monitors on the oxygen, the gas machiae and 
the pressure of the g&4 on the gas machine ~-- that 
thing. 
Q Does your coinpany manufacture or sell any monitoring 
@s for monitoring ino an Operating room various aspscts 
patient's physical behavior? 
We do now but did not in 1973. 
Okay. And at the present time, manulactearing or Sailing 
products, vould you include them within inhalation 


‘Chatic equipment and acces#orie 3, or would yor put them in 


a230U 
another cateyory? 
‘ou define inhalation anesthesia exuipment as 
suateia the patient during an operation, 
you would aot include them, but it is peripheral 


equiguwent that is used by the anesthesiologist. 


Xt is equipment that is used sy the anesthesiologist? 


You said, sir, that among the medical preducts that 
Products selliz, is suction equipwent. Do you remember 
testimony? 
Yes. 
Wnat kind of suction equipment is that? 
it is regulation equipment to regu!.ate central suction 
hospital and collection equipment, collecting what 
spirated out of a patient. 
Q so there are really two types of sucticn equipment -- 
ane a kind of pipeline device for a hospital and the other 
a device for use with a particular patient to get 
something out of his lungs or something like thet. Is that 
right? 
A There are a lot of different types of suction equipment. 
Taecre are portabie pumps, disposable collection systens, there | 


‘al vacuum pumpa, there are regulators for regulating 


she vacuum at the wall of the room that it is heing used in. 


“née ones we supply, that I mentioned, in manufacture, are 
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regulators that regulate it and the bottics that collect | 

*Our Coilipany, then, does not manufacture 
Cevices for sucking substances out of a patient? 

We do not manufacture any devices that suck things owt. 
That is correct. 

Nor do you seil them? 

Where does the device end? We sell central suction 
supa which are put in the basement of a hospital. 

No, I am laydiag flat on my back and somebody comes in 
ang sticks a tube in me. is that made by Air Products? 

No. 

ft is not sold by Air Products? 

“Oo. 

You might plug that tube into a device on the wall, and 

device on the wali would be made by Air Products? 

Correct. 

And in the bowels of the hospital, there might be a 

supplied by Air Products? 

That is correct. 

Ail vight. Pine, 

Tf Your Honox please, I 2m concluded with the 

witness with the exception of the study that he referred to 
which he relied upon in édvising Your Honor of his estimate 


Of «he market. Thats ir to Gay, the one that is not here in 
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‘ ~~ 4 a } 
court today. y whatever technique, I wouid like to have an | 
} 
opportunity to consult that study with eppropriate protections, 
: } 
micht gatisfy mysulf as to whether or 
-astimony requires cross examination. 


NWZS: I am not going to xegquire him to 


produce i' [ think his testimony was an estimate and he had 


| 
one supporting document with hin, which I feel is sufficient | 
! 


for cross examination pytpeoses so i am not going to require him 
to produce another study. 
MR. TOPKIS: Very wéll, Your Honor. 
JUDGE BARNES: I want to make sure I have the 
record clear. I received Commission Exhibit 317A through Z 
in evidence, in camera and it will be subject to Protective 
Order. 
Are there any other questions? 
HAWKINS: I have no questions. 
NICKEL: We have no questions, Your Honor. 


JUDGE BARNES: All right. Thank you. You are 


(witness excused). 
JUDGE BARNES: How many witnesses do we have tomorrow? 
MR. NICKEL: 2, Your Honor. 
JUDGE BARNES: Should we start at 9:30 or 10:00? 
MR. THURMAN: I would just as soon start at 16:00, if 


’ 


ig all rvight with Your Honor. 


onor 


tomorrow 


| 
4 


ALA. 


sendi 


‘ 


~ 
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NGSSaS today. 

JUDGE BRKNES: Is there any othe Ork We can 
accomp ish? 

MR. THURMAN: May we have a five-minute break and I 
think we can accomplish the offering of th remaining exhibits | 
tha? Conplaint Counsel would like to try to have received in 
evicence. 

JUDGE BARNES: I know there were 60, or something 

rit, vou never reoffered. 

Let's take a five-minute recess. 

(A brlef recess was taken.) 

JUDGE BARNES: Are you ready to proceed? 

MX. THURMAN: I believe so. 

Your Honor, Complaint Counsel hay originally offered | 
CX¥=-€9 and Cil-60, to the hest of my recollection, was not 
recoivaed in evidence mainly because it was illegible. 

We nave been furnished a transcript of Cx-60, which 
now sneccumpasses two puges which Complaint Counsel has marked 


ap Ut~S0-—A and B for identification. 


& this time, Compiaint Counsel offers CX-60-A and B 


for identification to be received in evidence. 
MR. TOPKISs No objection, Your Honor. 
JUDGE BARNES: This is a transcription, as it says, 
athibit itself" 


MX. THURMAN: Yes, sir. 


Barr.s 


Exiiz.' 


WG 


* , 
Wie 


ad | 
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Commi.acion 
idence. 


t CX-G0"A ana 


likewise, CX-71 wes withheld because 


411 do not, or we ctiil have not 


ranacxciption which Respondent's Counsel intends to | 
‘ ” 3 


i 


sel, GO we would still like to reserve | 


THU RMAN : 


wom’ ae : Pas 
ANLSBSLON 2s 


* 


7% BARNES: 


have b..en 


i 


offer CX~-71 at. a later date. 


right. kighty-two was an exhibit | 
Honor, wa would like to withdraw 


hibit CX-82 was withdrawn.) 


All right. The next one = have is 93.) 


Yes, Your Honor. I would like to clear 


4 


On transcript 625, I quote, “Judge y 


to you and I will receive Commission | 


md I believe" what the record should 


intended to say, is "X will receive" 


a mistake in the transcription but 


on Exhibit 94 in evidence. 6&0, our 


nas not been received yet and we would 


i Exhibit 93 ac this time. 


Hoes the record show that 94 ahs been 


MR. THURMAN: We the recoxd dees not show taat 94 

ecelived. 

JUDGE BARNES: Should it have been? 

MR. THURMAN: Yeo, it should have been. I believe 

4% @ither a mistake in the transcription or somewhere along 

line, 1 think the record is not clear on that. 

JUDGE BARNES: Aili right, at this time, Xr will 

receive in evidence Commission Exbibit 94 and I assune the 

rtar already has a copy of it. 

MR. THURMAN: Yeas. 


JUDGE BARNES: If not, you can Siipply him with one at 


| 
| 
ce.; date, | 


MR. WOLLEN: Our notes indicate that Uxhibit 94 was | 


rece.Vved in Camera. i don’t have it in front of me so I don't | 


know what it was. If we are receiving it «gain, can we receive 
it in Camera? 
MR. THURMAN i beliewe Counsel is correct and it 
was ofxered and received in Camera. 
JUDSE BARNE: All cight, I will receive Commission 
Exhi»it 94 in Canera. 
Mit. THORMAN NO, maybe Lt is not. 
TOPKSS: With apologies to my friend, x don't 
ight. 


VHURMEN f believe, Your HOnor, waybe the notes 
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received in Camera. 


‘ 


5 


’ 


F 


Then, iet the record show that. Commis~ 


hibit 94 is reseived in evidence and it is not an in | 
exhibit. | 
MP. TOPKIS: But 93 is received in Camera, Your 
“act correc 
GE BARNES It is not. They are to reoffer 93. 
ik. TOPKIS: Okay, cine. 
THURMAN: IZ thougit I would seoffer this, but, 
vill offer CA’-93—-A throuch i so be received in evi- 
mi Respondent’: Counsel has requested it be received in 
c& and Complaint Counsel has no objection to this document 


eceived in Camara. 


JUDGE BARNES: Any objections to Corminasion Exhibit 


No, ¥Our Honor. 
There ig no objection and I will 


xiibits 93-A through £ in evidence and 


(‘Coumsgaion Exoaibite 93-A throuch I were caceived 
avidence in Cz: cae) 


SHURMAN: Your Honor, Conplaiat Counsel had 
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igsion Exhibits 161A through E; 162A 
and I believe it was withheld 
stion as to whether these were dol- 
just exactiy what they represented and we need a state- 


ment fom Airco, which is Airco's docrment here, as to what 


these figures represented and I believe that Alxvco has stated 


is prepared to state that the figures are in dollars. 
MR. AOLLEN: I have stated that. 
MR. THURMAN: So, Complitint Counsel at this time 
reoffiexs Commission Exhibits 161-A through E; 162Z-A through G; 
G, to be received in evidence. 
WOLLEN: We heave no objection, I would, however, 
request since these contain sales figures, that they be 


received in Camera. 


JUDGE BAPNES: All cight, I will receive Commission 
Exhibizs 161-A throug: E in evidence in Camera and I receive 
Commission Exhibit Let-a chrough G in Camexa, in evidence in 
Commission Exhibit 163-A through G in evi-| 
in Camera. 
(SCommicsion Exhibits CX<-161-2 - BE; 162-A — G: 143A 
weve xrcceived in eviderce in Camera.) 


wa BE 
4 


Ma, THURMAN: Your Honor, Compla: nt Counsel has 
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p21 and there was an objection to 


ieint Counsel withdraws the offer of this; 

S3i0n Exhibit CX-204-A ~- 5-21 was withdcawn.) | 

JUDGE BARNES: There was a Comiisaion Exhibit 192-a | 

and my notes say you will reoffer that and < wonder if 
gcing to withdraw that one, also? 


Mk. THURMAN: Excuse me, Your Honor, if you want to 


chem in order, yes, Complaint Counsel withdraws CxX-192-a 


(Commission Sxhibit CX~192-A throagh P was withdrawn. } 


JUDGE BARNES: i have a Commission Exhibit: 123 that 


| 


| 
| 
| 


id would be reof fered. 
MR. THURMAN: Excuse me a minute, Your Honor, our 
not as complete as Your Honor's and we 
“omplaint Counsel withdraws CX-122. 
auhibit Cx-123 was withdcawn.) 
Well, that leaves us with the one Com- | 
misgion Sxhibic 
MR. fHURMAN: Was it 71? 
JUDGE BARNES tL am sorry, 71 stiil to be reoffered. 
TAURMANs Yes, Your Honor. 
SCL CARNES: Are there any other exhibits? You 


rely on my vecords. I make some noces but 2: am not 
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4at2 So you have to xely on your own. 
THURMAN: Your Honor, we bellewe that this is 
co be veoffered but Mr. “onkis has offered ug — 


that. 


, ; : opis : 
We have been operating under, I chink, « handicap, ry 


think, in not having cranecripts, daily transcripts, so Mr. 
Topi:is has graciously offered us the use oi: his daily tran- 
Scripts and we would like, before we foreciosed on offering or | 
Saying “this is all w2 will reoffer," we would like tc check 
the transcripts to sec exactly what has been received in evi- 
dence and have that reservation that we may reoffer something 
that we may have overlooked that should be in evidence or ia 


be offered that has not been offered. | 


} 


JUDGE BARNES: < think you may have a reservation on | 
all those that have been listed. 
is theve? 

MR. TOPKIS: Of course not, Your Honor. As a matter 
of fact:, I may say, according to our understanding, with apolo~ 
gies to the Reporter, the transcript is not a mdel of accuracy’ 
on wnat has been received and what is not aad we are proposing 
to attempt to agree,and I am sure we will be able to with Com=- 
plaint Counsel, on sore suggestions we have as to errors. 

But surely thexe is no problem about this. What they | 
want to offer, we’wil) see to it that they offer it. We are no} 


goiny to make any problems about thet. 


to do, with Your 


telp clarify the 


discrepancy in th: ceporting, is maybe) 


List at the end 0!) our case indicating; 
{ 


ther it was xeceived or rejected or 
| 


| 
| 
; 
' 


‘ex to xely on the written 


Now, we can wake any changes in the written record that 
cassary but I would not want to have an exhibit 
oferance over ‘:he txanscripz. 
Complaint Counse)] offers Comnission 
through D for identification to be recaived in 
MR. TOPKIS: No objection, Your fonor. 
JUDGE BARNES: All right, I will receive Comuission 


366-2. through DB in evidence. 


(Coamission Exhibit CX-300-A ~ D was received in 


Your Honor, Complaiat Counsel offers 


ldentification to he ceceived in 


Mi, DOPKES: “Your Toner, as to that one, we have a 
wior pxoblen. 


fTeis is a dicuvant eatitied “SOC Grewth® anc chat is 
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onrny cS a a a 9 
ANOURG Clit wOorLea. 


2ies initormation andi appropriate infor- 
9a Lor 80C ail over tae world, going beck to 1568, and it 
hae .ocacasts ali ove the world going up to i978, i helieve, 


197!) ox 19 


JULGE BARNES: Five yeara behind and Zive years 


Right., all over the world. 
Your Gonox, incofar as thie company is concerned, 


there .¢ MO mere sacrat document. We have, of course, made it | 


avai .able to Complaint: Counsel under the mcst strict protective 
oraucr, Lat f am direcied by my client. to advise Your Honor 


that iv thia ever bacame public in any Zashion, it could 


have the most serious iwpact upon tha price of the stock of 


mn che Jondon exchange and the most sexicus impaci: upon 
the offsrers of BOC because this is the kind of tufcrmation 
the shexehoiders of British companias never see and they don't 
see it in American conpanies either, I am not singling out 
British companies. 

That is the kind of gut document that ao company can 
afford io become know: to anybody and while I have xeasonable 
sonftidence in in Camera treatment, the best way to keep it 
secret a not to dinclose it and there is nothing in ‘:his docu- | 


Your Honer, and I ask Your Honor to look at it before 


etamination, thate is nothing in this docunent that 
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to do with this case. 
this documsunut demonstrates that BOC is an 
couieany with gveat activity around the world, 
just about nothing in the United States, it does 
‘hat but that le about all it shows. 
JUDGE BARNE 3 Mr. Thurman, do you really intend to 
entire exhilit? 


} 
MR. THURMAN: Your Honor, that was our intention. r| 


you why: In our opinion, I can appreciate Mr. Topkig' 
{ 
i 


ceoncear:, but they get thenasclives involved in <his law suit and | 


| 


| 
.ve evidence 


I thins it ic incumbent upon Complaint Counsel to gi 
that we feel is relevant. 

We would like with as mich protection as possible to 
be civan this docwnont, ~.t we think this shows BOC‘s capabil- | 
ities and what they are in end that they were ~- it is, sir, 
the most likely or one of the most likely cntrants ir this 

t, which £ite right in with their plans. 
i:cly complete document concerning B0C. I 

s extremely relevant to this case. 

JUDGE BARNES: Im what way? 

MR. THORMAN “9 shew BOC is a company and what they 

Joing throughout “he world and this is a maxket they are 
cad thalx potn -ciality in this market. 
Yes, but there is no question as to 


ve in this market. 


‘j>¢ = 
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M2. THORMAN;: That they were ia this market in gas? 
were not in ‘his warket in gas. 


You don't think this document proffer 


MX. THURMAN: <I think we have actually proved it 


| 
| 


vUDCE BARNES: tLen’t there some type of public infor- 
maticn available to sliow the net sales of their company and 
profits before and ofter tex? That must be public information. 

Sure, Your Honor, our annual reports, 

PGE. 
Why not put an annual report 

shows they are doing business in Singapore if that is relevant: 
} 


In Asia, they are doirg business in Acia. ff there iz any= 
“i | 


' 


thing in hare that indicates that they are joing~to cater the | 
Gnitsd States market, I chink it ni ght be relevant but I doubt | 
if pxwofite alone would bear on that. 
Mk, TOPKIS: Your Honor, in point of fact, there 

+3 one line in this whole report that 4s relevant and that 

1a forecast of averaje capital to be emoloyed around the 
because the entry ia the United States is close to zero. 

ie what was forecasi:, and that is pace "K*. 

JUDGE BARNES: Can't we put in an anaual cxeport? 


Mi. THURMAN: & don"t tahini so. dust a minute, Your | 


Yonox, © don‘: think t1¢ annnal reports will, show what this 
i 
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docuwext shows. This document shows how they dominate this 
nackot, OK, they ara completely dominant iu chis market. 

if Mr. Yook.e will stipulate that they have exten- 
spital and thei: position that they ere one. of the most 
entrants into che industrial gas markets in this coun- 


-here is no need for this document. 


TOPKIS: I£ I gave you the nails and hanmer, will 


teat me in kindly fashion? 
Mk. THURMAN: ‘This might be a nail. I don't blame 
trying to keep this nail out of the record but using 
jentiality is no: goud reagon to keep this out of the 
It has never been held in any casa that confidential- | 
the docwnent is sufficient to keep it out, as long as 
velevant and I :elieve we have adequately shown this is 
vant end Mr. Topkia has been saying for days a document 
this is the bast evidence and we would certainly like 
comething,in shat is the best evidence to show what 
vosition was in several markets. 
MR. TOPKIS: That 4s likely comfort in almost any 
X xespectfully submit the only line of this that is 


is what: we would expected would happen in the United 


hat does appear on page "K" and I would not object 
at is i -h America and it. includes Caneda, and it 


ocation. 
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am not iaterruptiny, 
| 


Seni ge coe 
SUuLe goes 


turned over 


che documents to how thay would 


i BARWES: i thought we went through it the 


decided if the mergex was not unlawful, there 


Absolutely, that was the agreement but 


iz ulds up how they were getting togather and sawing how 


wag edvania ox then ; get together as marringe 


Your Honox, I have wo: mide anything 

2 of the fact that I am representing © <cmpany that 
our jaws and our culture but they tali me that, as 
amore confidertial sacred 


ackea m@ to implore Your Honcx to treat 


i can‘t say more than that. I can say to you, 
thouch, there is not: thang in hexve that bas anything to do 
with this cise except that one lina that £ ail prepared so have 
Come Lire 


wa had ~= if we had! 


» wo have « BOC 
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‘at, It is already in tha record. 


wain che annual 


his bxez 


JUDGE BARNES 


O£ course not. I can see, for example 


iug through here on page 301-€, it has gas sales in the | 

j 
Singdom and Gucope, four years, which might be ralevant., 
inly, advanced exaginearing, Sparklets Internaticual, 


saywice has no relevance in this case. 


2. THORMAN: Your Honeow, in this case, I< have not, 


ee 


o < heve in previous cases, excised non-relovaént 


most cases < have tried, I have only offered in 
eg and such material. We would certainly be will- | 
nop-relavent materials in this cage. 
GE BANNSs: I em going to ask you to do this and 
.¢ teday or tomorrow but certainly, Mr. 
day in New York, go through Exhibit 301 
figures in there, you desire in evidence , 


ruil me why they are not in an annual 


‘ou cun chow me those figures end, then, tell me 
ant, we wii1 consider receiving it and receiving 
58@ <igures in ev. ‘ence. The rest wil. he exceed. 


M2. THORMAN Vee, Your Yonor. 
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we hed listed cn Exhibit liat,cx-302 
but we ueve nothing for that mumber. it is just omitted. 
JUDGE LARNLS: Ali right. 
bk. THURMAN: Now, Youx Honor, i believe \w« brought 
Gp wae other Gay on the record the Complaint Counsel had sub- 


mitted a second supplemental exhibit list and,Your Honor, if 


-.» Correctly, asked, haw it bean acsigned an uxhibit 


aul we: gay thet wa were going to add sub-nuabers to that, 


at this tise, Complaint Counsel 
for identification to be received 


Coispiaint Counse).'’s second supplenental 


JODGE BARWEJ: I will xwecelve Coumission Exhibit 
wii and S-12 in ovidence only as an identification of 
Neue Which Compa.int Coungel has offezed. 
(Commission Muhibit CxX-303-S-11 and S-12 was 
ceceivad in evidence.) 
MR. THURMAN Ona problem, Your Sonor, on these 
| 
exhi'i. lists, we int: oduced some oxhibits likeCurriculum vitae 
whic’ :.¢ not on the lists and if Your Honor dusires, we will 
ano.lLer Exhib' t. list to cover thone. 
JUDGE BARES: TI believe they weire identified when 
received ofiicially, i£ I remember. 


Commission Exhibit 304-3. through C, as 


id Sas been withdicawn., which was en 


reeds each 


1¢ux Honor. ‘Th 


Suu » 


wuich Your Horor 


47 


recal) but 


exhibit, didn‘ 


GS d 
was @ plan 


916m ie 297 aad im 


he 
uld refer to it oa <b 


wir Honor, you may 


you “uet said but wily 
Loave for time 
Honer conte 
“ov advise 
hoargay. 


I don't 


gaid it was received. 
Wheat ia tare 


1M 
vine 


+e 


think it is 


will 


Yoo 


mted and 


the Court we 


have «~~ T e 


cm vawn.) 


iission 


# 


2 -ecel ved, 


a 


pechape 


before go 


We 


® record. 


have been reflecting 


t the recexcd said wan, 


} 


ich to etuly that 


ireoted I 


ua 


do object. to it. 


| 


mn upeaking off of the 


a 


Tf Mr. Topkis says 


purpore 


ts 
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At i hearsay but we believe it is reliable 
t is certainly tiled with 

JUDGE DARIES: What does it offer to prove? 

MR. THURMAN: Your Honor, I just had ay memory 
polvagaed that we were, I believe it was one of my witnesses 
Chat I was personally cxumining, Mr. Demeter, regarding ques- 
tions within this Exhibit which had mot been offered and Mr. 
Topkie said that he, or that this cocument was ais best evi- 
deuce ond that he would like to examine it before it was 
Oxrfeure 

S0, I believe Your Honor stated .t that time, "Let 
him oxamine it and reof. the exhibit.* 

Taat wos the only reason we reofiered the exhibit, 

what Mr. Demster was not allowed to testify to. 
heard of this procedure before, that you could not 
jate a witness on something because there is « docunent | 
night say the same thing. 

JUDGE DARNE3: Is this the Red hearing prospectus? 

MR. TOPKIS: Yes. 

MR. THORMAN: Yeu. Due to Mr. ‘ikpkis's interruption | 
the’. thia was the bae: evidence, wa termin ted our interroga~ 
tior. of Mr. Demster. In fact, I was vleas:d sco hear this 

Oxamine a witness on a document 


sure, tuc heat evidence rule will apply when Mr. 


mits on his de‘ense, or he will not examine ary witness | 


A 2322 
shat wlll be the best evidence. 
four Honor, I am sorry. 
I would like “© s2e tat place in the 
‘oR. TOPKIS: <{ can show it to Your Honor happily. 
sxxoOblem started at page, it looks like, I can't tell the 


but the question put to the witness by Mr. Thuxcmap was | 


Whet was tha condition 
JUQGE BARNES: Yes, iec me look at it. 
I believe tre record shows that it. Krulla narked 
bit Commiesio: vMxhibit 305 and Mr. Topkis now reserved 
£ have a chance to iocok. at it." 
wiil reserve ruling until Respondent's 


have 4 chance to look at the documant. 


consider the offer «end I would like to 


@ your purpose in offering this exhibit? 


the company wea losing money in 1968 wher 


I believe he said soxething like $4 mil- 


more d& you need with this prospectus? 
« HORM wall -<« 
BARNEKE : You have the sales figure of Liquid 
rd. 


TSURAAN : Ycur Honor, I am kind of at a 
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whet all went on in the transcript with 
what the results were, but £ don't know 
id them -~ well, certain aiy, at the cima, they must 
hav: said what the relevance was. 

To cut it skort, X am not really prepared to go 
threvg!: and maybe I had better reoffer it in, tha morzing when 
these ie a chance to study it. 

JUDGE BAPNES: I think you better. 

I don’t see eny relevance to it. The witness’ tes- 
tameny is ia the rece-d and Mr. fopkis requested the Exhibit 
fox crove-cxanination purpose and that is why the evbject mat- | 
tar came up. 


Hx. THORMAN: I am sure there is Plenty of rele- 


vency throughout the document. I am just rot prepared at this 


time because -~ well, I agree annual reports and prospectus 
and ull of this, this is hearsay. 
JUDGE BARWES:s I notice that Mr. THERA has listed 


an artful lot of such documents for_your CUBE. 


SONI apne 


MR. TOPKIS: Yes, Your Honor. 

JUDGE BARNES: WE are going to have problems, maybe, 
then into the record. 

Mi. TOPKIS: i think Complaint Counsel is stipulating| 
&8 to their coxpetence. 

JUDSE BARNES: Yhege were -<- 


Mi. TOPXIS: Annual reports of ths various companies 
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engaged in the business in the United states, Your Honor, and 


wat co du is give Your Honor come feeling for hew | 


aride “heage: compaunme:. an: and for phepese © siatistical analy? 


= 
@ 
= 
ey) 
é 
Py 
te 
a 
o 


| @#@ie of how they compare with Airco and anything else that is | 
ij . | 
> | @rount ox might be around. j 
i 
. | 
\ JUDGE BARNES: Total company size? 


? i fR. TOPKIS: And profitability and we are going to 
“Have ei Sconomist testify, Statistician Economist, testify on 


the sasis cf these revorts. 


i JUDGE BARNES: Bo you have any objection on Commis- 


Ae ee apa «apr aa tt 


eior. wuchlbit 305? That is more or less a public decument show- 


2 Ing thse size. 


MR. TOPKIS: Well, the only parts of these Jccuments 


that is, annual repor:# that I am offering, and I asked Com- | 
: plaint Counsel to stipulate to, are the financial statements | 
' contained therein. | 


Tautse ave x mancial statements which have certified 


i 


» to tus. reliability, the fact that nationally known accounting 


| firme 2a each ease prupsred them. 


i JUDGE BARNES: There will be some from Liquid Air in 


t MR. TCPKIS: i think there are but not the ned hear- 
lag prospectus and Re¢ hearings do not have a free dacxse of 
subject to modification that ia light of demands 


- and cther reculation agencies. 


“ 
es 
+ 

4 

e) 
Gow 

¢ 

A RT tN et at eta ating 
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JUDGE BARNES: Wheat does Ret heaxing mean in that 
context? I was not exactly sure. 

i cen teli Your Hener on the basis of 
my experience. 

When you fii.e a registration statement with the Cam | 
miseion, it is in draxt fozm subject to modification and you 
may cisculate it around on a preliminary basis under the Com | 
' 
miseio.. rules and I au lesking around to meke sure I am stating 
this correctly. 

JUDGE BARNES This is SEC? 

MR. TOPKIS: Right. 

But it bears on the margin a legend which, of course, 

s merox, does not show up but the logend in the left mar 
is pranced in red typically and it is a warning “this is 
; a final document” and for that réason with the talent we 


sonecinas hava for catch phrases, these came to be called 


| 
| 
| 
| 


"Rec. hearing prospectus." 

JUDGE BARWES: Very well, I was under the impression 
that °xed hearing” weant it was sousthing unlawful and that 
ehould not have existed but I take it the document was properly 
filec? 

MR. TOPRIS: Yea, but it is a prelininary document. 
The final document dows not have the Redheoring statement ni 


alieged on it. 


JUDGE BARNEi:: Mr. Thurman, I suggest that you ee 
{ 


eyeypeyg* 
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305 atc some point when you can tell me exactly what you are 


OL TEVi 


“sy 


es. I certainiy will abide by Your 
Hone v's oxrdar. 
I would like to say, I think we did at least, at 
« my people did a:ree to stipulate the financial section 
the amnual reports but I see no difference in an annual 


‘ct and thia as fa’ as reliability. 


iced at an ebjection to a filing with the 
ind vet, a request for admissibility stipulation on an 
annual report or any other 


as EU 


type documents which are similar. 
X would onl: dike te say at this time, and i think 
Jour Kener’ oxrcer is better than what i em going to say 
i would dike to point out on page 8 or CX~305-H and 305-I 
j:acribes that American Cryogenics was an unprofitable com- 
at the time they purchased it and that they had turned 
vound tc be a profitahle company and eliminated che unprofit- 
portions of che company. 
And a statement to a giocknolder, if you reed this, 


iy, it shoulc ba reliable. And in m7 experience, I have 


eard of anything wrong with going inco evidence on col- 
‘toa, & document. collaborating a witness’ testimony. 
Scuething thay put on the public -ecord is turning 


j avound, fo ft an kind of amaze we suyposediy, and 


. Miguacerstocd shat our restrictions are,butc supposedly 
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in a ducuuent, says so nathing you can't hava a witness Bay 
something on this. 

“©, Lor that purpose and other purposes in this 
docwiarc, La why we would like thig cocuman:, or why we have 
stferes this document to be received in evidence. 

But if Your Honor would like to stick by his order, 
#8 Wil certainly point out other things in the decument 
tOROuCCW. 

JUDGE BARNES: Well, I just read a portion of the 
witness" testimony and he did testify it was losing woney when 
they bought it and I esem to racall that he said they were now 
aaking woney. | 

So -~- | 

Mk. THURMAN: That is collaboration of that particulat 
in. I just read and certainly there is no:hing wrong with | 
soriobecrating evidence and certainly I think it should strengthen 
2eh «evidence. | 

JODGE BARNES: Take it up with Mr. Topkis and perhaps | 
you can de horse trading if he has a lot of summary exhibits. | 

MR. THURMAN: I am not a cood horse trajer and maybe 
C€ would lose on this. 


MK. TOPKIS: I don't think I will stipalate to ary- 


The witness did testify he was louing something and 


C have uo doubt about it and £ have no reason to doubt it and 


} 
| 
i 
ching than I atipuletei to here. | 
i 
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no reason to corroborate it. 


JULUZ BARNES:: And check the transcript and see if hijs 


ae | 
tesiimoay anya they tanned 4t around in wiich event, vou don't 


eae 


need curroboration. 

MR. THORMAN: i assume Mr. Topkiz will. agree they 
turned the company around. 

JUDGE BARNES: No, I think you hed better read the 


transcript first. 


©j* Ss 
4 23829 
JUDGE BARNES: All right. Can we go to another 
exhibit? 


From 305 to 311 -- Well, are you offering 306 


MR. THURMAN: Yes, Your Honor. Complaint counsel 
offers 306-A through S for identification, through CX-311 
to be received in evidence. 

UDGE BARNES: These are Airco financial items. 

MR. WOLLEN: Yes. 

We certainly have no objection to them. I do 
have @ comment about them, though. We received these yester- 
day afternoon. I must confess I have not looked at them 
until just recently. We spent most of today trying to 
revise a stipulation which had been proposed to us by the 
sta’. with respect te the very matters which are contained 
on “hese documents, namely, the sales figuwees of products 
gold by Onio } cal Division of Airce. 

{ must say these are the record; of the Ohio 
Medica). Division, and we haz no objection to having these 


received and then having to go back to my 2otel tonight 


and work on u stipulation which says the same thing. It seems) 


to me it should be one way or the other. 
MR. THURMAN: Maybe we are premature on this if 
the, say the same thing. 


42. WOLLEN: Just for your info:-mation, 306, -7 and! 


é ‘ . 
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sales performance reports of the Ohio 
so which include line by line breukouts| 


and the pexcen: dollar amount 


1972 and 1973. | 
MR. THURMAN: TI would have to agree with counsel 
wwe asking f i data, and the stipulation 
Excuse me, Yow just a minute. 
{Discussion off the record. 
MR. THURMAN: Your Honor, I think it is proper 
the stipulation. 
MR. WOLLEN: You proposes a stinulation for us, 
us to fill in numbers as to sales of Ohio Medical, and 


am saying, these exhibits cover every product we 


MR. YOUNGWOOD: No, they don't. 
Your Honor, the proposed stipulation talked about 


projucts which were manufaetured by Ohio Medical and sold 


by Uhio Medical. The documents to which Me. Wollen refers 


do noi so spacify. 

The stipulation also refers to »roducts which 
wera sold in the Unitad States, and the do sument to which 
Mr. YWcllien refers strictly limits itself as to the United 

and I think we would be happy to hear that if it did. 

Mk. WOLLEN: It says, "U. S. Domestic." 


Mi..YOUNGWO9D: Any defense sales in domestic? 
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WOLLEN: There ave Defense sales c separate 


YOUNGWIO0D: Awe Defense sales domestic sales 


MR. WOLLEN: You mean, are any part of our Defense 
sales made abroad? 

IT don't know the answer to that question. 

MR. YOUNGWOOD: That is the question. 

MR. WOLLEN: All that has to do is with Exhibit 
308. is that correct? 

MR. THURMAN: I would like to withhold these 
offers. if we get the stipulation on szies, that is all 
we veally want. 

MR. WOLLEN: I am told that Exhibit 308 labelled 
"Defanse Sales" has “Defense Sales Domestic." 

MR. THURMAN: I am not going to argue over whether 
the document or stipulation goes in. We just want the sales. 

JUDGE BARKES: Let's wait, but I must caution 
you net to get in three or four different sets of figures. 

MR. THURMAN: Absolutely; we want a good, solid 


figure that we can rely on for this care. That is all we 


are asking for. I certainly don't want conflicting figures 


to “0 in in the case. 
M&. WOLLE, : Certainly this is the best evidence. 


\. THURMAN: I think properly, the stipulation 
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be where we get the precise figures of what their 
g are, it will be move appropriate information, more 
apovopriate 
JUDGE BARNES: Are there any otner exhibits we 
ean receive today or consider today? 
MR. THURMAN: Your Honor, I would like to go back 
to CX-297, which was a rejected exhibit and went into the 
file, and we had a léyman's transcription of French 
in that exhibit, so we would like to offer at this 
be ineluded with that exhibit, the official Berlitz 
pretation of the french as CX-297-S-2)0 through S-24. 
MR. TOPKIS: No objection. 
JUDGE BARNES: You may do that, but I believe 
we tock care of that at a previous occasion, but in case we 
did act. 
MR.‘SHURMAN: I den't believe it went in the 
recora. Maybe we didn't have it, but at least Your Honor 
can state we could de this, but I don't think it is in the 


record. 


JUDGE BARKES: I take it the Bewlitz transcription 


be the official version for this procseding and that 
into the rejected exhibit file? 

MR. THURMAN: Yes. 

(CX-297-S- 20 through S-24% wes axcepted to go into 


the Rejected file.) 


i] 
eyeypaeyr 
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Your Honor, I think we would like 


~$OS-A through C, which i think a Sstipula- 


his also applies to Cx-310 and Cx+311. 
Your Honor, complaint counsel offers CX-312-A 
through K for identificativn <s be received in evidence. 


I have not specified exactly chis number, it is a doucment , 


out the only portion we are interested in in this document 
is, of course, the relevanoy and the relevancy is the indus- 
trial gas portion of this. 

This is a census report that takes in other SIC 
numbers. 


Excuse we. This document relates to industrial 


| 
| 


gas, but some relate to certain areas, but we are only 


a 


interested in the United States as a whole. 
JUDGE BARNES: Any objection? 
“WR. TOPKIS: ‘Your Honor will perhaps recali-- 


Excuse me @ second. 


att tet tt tt 


MR. THURMAN: Before the objection, maybe I 


should explain, Your Honor, this is a docunent I believe Your 


Honore should take judicial notice of. 
MR. TOPKIS: Your Honor -- 


Your Honor will perhaps recall that complaint 


counsel, i think it was the first witness, Mr.Flam, on this 


sub;ect of industria) gas, told us that the industry does 
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that testimony 
wou clude these reports. I am not 
to argue at length that they shovld be excluded. 
I would, however, formally note iny objection to 
eceipt on the basis of Mr. Flam's testimony and also 
our Honor to treat them with the caution suggested by 
-estimony of industry people who have testified here. 
MR. THURMAN: Your Honor, I would like to point 
out this time,at thi ‘ime, I think this will be an 
issue in the case Flem, I am not sure of the pronuncia- 
tion, but Me. f Linde, merely stated ~-- Well, he 
could not state for the industry, but merely statea that 
ta calied for by census was not the way they kept 
¢ they consider their sales of all re-sales, 
urchase, and on down. This is gas -- the gas 
‘or by census, which is very clearly in the in- 
what they were getting, and everybody reporting 
b. plant of gas produced. 
il we are interested in, the single 
use Mo.Flim and his company does not keep records 
y actually produced and have a f.o.b. price, they 
tan vigure thai price, and he believed that figure 
stand, and because he could keep his records another 


includes re-sales and otherportions within his 


sev ane: teeta einen ntl A tN tt at NL NL NUNN: tt CCN ANN te 


dees not in any way or manrer affect the reliability 
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reporcea 
The censcu: 


at F+4OeD-~ : i no We bcredits Cncus. 


Ov course is arguable really in the findings 


JUDGE BARNES: I was going to : 
mater for briefing. i think the preceden are that this 
informetion is received in commission proceedings, and I will 
Commission Exhibits CX-312-A through K on the basis 
Ficaal notice. 
I will take official notice of the report. 
(Commission Exhibits CK-31.2-A through K were ree 
ceived on the is of Officia) Notice.) 
JUDGE BARNES: Are you offering 3137 
That seems to be the only one I have. 
MX. THURMAN: Yes, I think the last Exhibit 
CX-312 for identifisetion, to be received in evidence. 
MR.TOPKIS: No objection,Your Honor. 
JUDGE BARNES: Ali wight. I will receive Com- 
gion Exhibit 313 in evidence. 
(Commission Exhibit CX-313 for identification 
aa vaceived in evidence. ) 
MX. THURMAN: I believe this wraps up our offer 
exhibits axcept fcr the reservations, tae stipulations 


reservations we rade. 
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Well, it you can handle some more 


tnestes Vor vomorrot. 

THURMAN: Yes, and they will be fairly short 
similar to the witness this afternoon, and we will try to 
get both witnesses in the morning. 

JUDGE BARES: 9:30? 
MR. TOPKIS: Pine. 


JUDGE BARNES: We will adjourn until 9:30 tomorrow 


(Whereupon, at 3:50 p.m., the hearing was recessed, 


be reconvened at 9:30 a.m., Thursday, May 23, 1974.) 


[Pages 1488-1583 of the transcript 


have been omitted from the joint appendix.] 
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BY Mc. Hvagland: 


£ 


eu 


Mr. McWhinnie, do the pietures that were shown to you, i 


RK-21., 2, 23, do those pictures depict the entire operation of 


1 A fn buildings, yes. 
MR. HOAGLAND: No further questions, You. Honor. 
Mp. KAPLAN: No reeross, Your Honor. 
(? JUDGE BARNES: I have no further questions of 
i; “4x. ioWho annie. Thank you very much. 
(Witness excused) 
JUDGE BARNES: Is there anything moreher at this time’ 
MR. THURMAN: Your Honor, we have further exhibits bi. 
believe we will hold reservations on offering theia. 


JUDGE BARNES: Just five or six, something of that 


NR. THURMAF : Yes. We have one exhibit right now 
vhie? Mr, Niekel woulda Like to offer. 


i! MR. NICKEL: Your Honor, when Mr. Scotc of Air 


Vpojeets tesixiled you may recall he indicated with sespect to 
che cales statement thet was intvoduced tho:ve was a@ discrepancy 
ith respect sc one item, and ne wovld submit a Letcos to 

|) sorm.ot “hat Giscrepancy, and he has. 

< voulé 2ike to introduce this as part of Comeicsion 
etitutes pages F and G. actually, 

hess. tac pages heve tae same material. The second page, 


\e Gy °.3 & haadweitren note of Mr. Scott and signed by him, 


eee, ee ce RE ~  E LRE  nt « 


je 
4 2339 
and the preceding page is the typewritten version of that same 
information. 
JUDGE BARNES: All right, so commission Exjnibit 317 
has previously been received in camera and these are two pages 


which will be added to that as Commission Exhibit 317 F and 6G.. 


is there objection? 

MR. TOPKIS: NO. 

JUDGE BARNES: I will receive Comzission Exhibit 
S17-F aad G in evidence in cemera. 


(The documents referred to were marked Commisson 


Exhibits CX 317-F and RX 317-G for identification (in 
camera),-and were received in evidence.) 


MR. NICKEL: Thank you, Your Honor. 


| 
| 
| 
| 


v?_ THURMAN: Now I don't know if you want to take it! 
up at this time, Your Honor, I could excise anything in 301-A 
through -S, which is BOC's data concerning EOC. I can certainl 
offer it now or in New York, one of the two. 


JUDGE BARNES: Let me suggest you propose to me an 


excised versicn that you wish to offer. Go ahead and make the 


a 


excision and when we get to New York on June 5 I will take a 
Look «=t your excised version and rule on it then. 
MR. THURMAN: Did youwant to take up the red herring(?) 
practice on indquid Aire at this time. or in New York? 
is CX~-358. 


i thought we disposed of that. 


€jy¢e 
a234U 
MR. THURMAN: Is it in the record? 


JUDGE BARNES: Y don't believe it ic in the record. 


‘ don’t know how we could dispose of it: 
unless there is anr There ar2 many relevant portions 
of this document and I a not sure how it was disposed of. If 
Was Pojected we would have to go to the rejected file, if 
been, but if not we would like to have a ruling on it. 

st don't know where we stand on this documen. 

JUDGE BARNES: All rig ht, the exnibit originally 
came up when Mr, Topkis wished a copy of it for cross-examination 
, Purposes and he was given a copy for cross-examination purposes, | 
‘| and curing that exchange you said you would offer it. 

t 

MR. THURMAN: Right. | 

: But I don't realiy see the purpose of 
‘che offer. Have you the witness’ testimony in the record. You 
| ie interested in estabiishing that ihe company was losing 


i woney and that it had turned around aad apparently the record 


iyeflecte that now. ~-see no point in receiving that exhibit. 


JUDGE BARNES: We have not gone into earnings of any 
(Of the etches companies. Why should we go inco earnings of 
Liquid Ain. 

MR. THURZAB: We will save it for rebuttal. 


JUDGE BARNES: xX think that is a good idea. At this 


\ 
| 
| 
| 
| 
| 
i 

: 3 | 

THURMAN: Your Honor, it gives his earnings for | 
j 
i 
| 
| 
t 
| 
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time I reject Commission Exhibit 305. 
MR. THURMAN: You reject it? 


JUDGE SARNES: I will reject it and you can offer 


MR. THURMAN: Zt will go in rejected file if you 
reject it. . “-> we hold it? 

JUDGE BARNES: I will place it in rejected file but | 
I suggest you wait until the defense puts it in and at that time 
I wiil finally ruie on the rejected eibbit | 

MR. THURMAN: f would as soon withdraw it rather 
than it go i:to the rejected file and reoffer it at a later date. 


JUDGE BARNEs: All right, your case in-chief is going! . 
{ 
to be over one of these days and you are not going to be able to 
offer the exhibit. | 
iMiR. THURMAN: Maybe I am not familiar with the | 
¢; if it goes inte rejected file can we reoffer it if 

on =~ 

On cross-examination of a witness. 

iM. THURMAN: Or on vebuttal? 

WUDGE BARNES: Yes. 

MR.. THURMAN: Then it can go in reicected file. 

JUDGE BARNES: “I will reject commission Exhibit 305 


the vejceind exhibit file, 


identizication, was rejected.) 


7 

| 
referred) to, heretofore marked oes « 

+ 


i 
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THURMAN: We offer CX-241, the heading and 
just offering rather paragraph 4, and 


and the signature ard date and the 


R. TOPKIS: Do we have the same or similar documents? 
Is this it? 
JUDGE BARNES: I don't understand why you are only 
offering part of the document. Did we have a problem with 214? 
What was the status of that? 
MR. TOPKIS: It had been withdrawn. 
MR. THURMAN: Now, the reason we offer part of it, 


we think it is what is relevant to the United States market. 


but { was just offering what we consider should go in the 
record, those two paragraphs. 
MR. TOPKIS: am a little puzxzed, Your Honor. 
Offhanc, a meso weitten bv Mr. Perhan, then a consultant of 
sexcainly seems unobjectionable but when this document was 
jaaliy offered or discussed by complaint Counsel, Mr. Young 
3aid ~© Your Honor, and I quote, "Your Honor, I might 
comment one season it was withdrawn is that the information 
that we have is that it is not accurate. We have that infor- 


more then one source." 


‘ 
| 
| 
| 
{t have to objection to the entire document going in, though, | 
| 
| 
| 


Youngwood was talking about and 


inaccurate, but I hesitate to 
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see a cocument that Complaint Counsel telis me is inaccurate 
go inte the record, although ordinarily, as I say, I would not 
be concecned. 

MR. THURMAN: Your Honor, regardless of what was 
said, I don't know whether it is taken out of context or TALLINE 
about -hir . ocument or what. Obviously, the portions that | 
Complaint Counsel is offering into evidence, Complaint Counsel | 
is not saying on the one hand it is inaccurate, and on the pe 
we want it in evidence, or I would not be offering it. I don't | 
reaily believe yo have to give a reason why you withdraw it. | 
I just withdraw it. But these are two paragraphs that I think 


relevant to this case. 


MR. THURMAN: Four. 

JUDGE BARNES: And on ~- 

MR. THURMAN: 214(c), paragraph 4. 

Yee, paragreph &. ‘That is the only: relevant things 
I can sea about the document. I say no reason to offer the 


cest of it. = am just offering those two paragraphs which I 


| 
JUDGE BARNES: That is on the first page, paragraph | 
| 
{ 
| 
| 
{ 


think are relevant to this case. : 
JUDGE BARNES: Well, it seems to me that Gardiner is | 
1entionsd thorughout the document, not just in the two paragraphs 
: you nentioned, and the entire document should be in the record 
OF noC at all. 


MR. IERURMAN: I have put in many documents -- 
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JUDGE BARNES: If you have no objection I will put 
in the tvo paragraphs. 
ish GOPKIS: I would rather have the whole document 
if ic comes in at all. I would like to knew what part that 
specifically Mr. Youngwood would think would be inaccurate. 
JUDGE BARNES: Can you enlip;then us on the previous 


3tatemeit? 


| 
MR. YOUNGWOOD. I would like to read the record beca ue 


| 
| 
| 


I don't have it in front of me and I would like to comment at a 
‘ 
future time after I read the record. I don’t recall exactly 
what I said or recall what was said three ov four minutes 


pefore or after. 


and * will just withdraw it again. 


} 

{ 

MR. TSURMAN: This document is not worth arguing over | 
' 


Now that is all we have except the documents we will 
offex in New York. 

JUDGE BARNES: I take it you have a stipulation 
‘ou will offer when -- in New York? 

MR. THURMAN: Yes. 

JUDGE BARNES: And it wili be finalized on the 
opening cay? 

MR. TOPKIS: Some of them are already finalized. 

JUDGE BARNES: AT least you will know what his case 
in chie! consists of by that time? 


MR. TOPKIS: Yes, I take ic as of right now the 


i591 

-OMmelain: Counsel rememb vith. the exception of putting in 
Stipulations which we are in tne process of negotiating, 
which we have 2 aGy concluied anc < couple of other 


as co which ther: has been reference. 


JUDGE BARNES: And as to which we have already 


hat the extent of your case? 
servation, and the reserva~ 
something would happen which I don't sxpeet to happen 
the stipulation. ! 
JUDGE BARNES: Yes. 
MR. THUNUAS: We cartainly would have to call a witness 
<0 get tnat. We want to try to get the stipulations of these 


compenies in the record. That is all we expect to offer in the 


} 
| 
} 
| 
‘ 
' 
i 


case in chief. ; 
JUDGE BERNES: Remaining in the case in chief then are 
e3 which we trust wiil be the .subject of stipula- 
tons and some few docwnents in which we have discussed at one | 
or anothcr in this case, otherwise your case is completed? | 
iP. THUPMAN: Yes. | 
JUDGE BERNES: Ape we prepared tu go Zomrerd on June Ee 
MR. TOPKIS: Yes. ‘ | 
i 
t 


JUDGE BARNES:  £f ie an omder setting up the 


-ederal Building. Deo you 
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Mor where 


GSA Cuilding across *Srom the Courthouse. | 


Pos 
4S 2 


day there was some discussion as to whether Cotiplaint Counsel 
really wanted to offer some cemaining comments or to have a 
in those ezhibits, and at that ° % said that in view of the 


¢ see why we were working on the 


Might I inquire from you whether Complaint Counsel 
has decided whether he desires those? 

JUDGE BARNES: That is rignt, you had three or four 
axhibits Fr-- “reo and you had a proposal for a stipulation. 
Have you decided which way you are going to go? 

MR. THURMAN: We prefer to consider the stipulation 

sphaps a little clearer. 
‘hanks. 
_JUDGE BARNES: Wa will let ‘chose stand until the 
is completed in New York and than those will be 
withdeaun if you agree upon a sctipulition. 

i. WOLLEN: I have ao objection to these exhibits 
and I would be delighied to have them received’ right now. 

JUDGE BARNES: In liew of ~ stipuletion? 


MR. WOLLEN: Yes, in iieu of a stipuilation. I don't 


j 


MR. WOLLEN: Wight I inquire? You will recall yester+ 
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Stipulation if ' 
THURMAN: We woulda rather have a stipulation, and 
no way to that out ve might wont to call a 
witness from Airco rathe: nan to say "Thesa documents are 
it and tiat is it", and we can work out a stipulation and héve 
Lt cleyr anc that is what we want to do. . 
ff we cannot and we don't believe the exhibits fully 
support or completely show wnat needs to be shown, then we might 
' 
have to caii an Airco witness, it 1s as simple as that. 

That is not very simple. ‘The problem 
with that is 1 ‘ 
nave ary dollar figures in the categories that Complaint Counsel 
set forth on the stipulations, the psoposed stipulation. | 
t assume from that thet what they want us to do is to go 
chrough chese proposed exhibits and *o fill in the blanks. 

I* scoms to me, then, if Complaint Counsel wants a 
stipvketion from us they can put in those dollar figures 
from the exhibits as well as we can and we will consider that. 

Alternatively, I think the documents should have been | 
admi-cted anc we should not go througn the p-ocess. 

Mk. THURMAN: We want it to go in the record and we 
will steil them in the stipulation whet we want. 


MR. » : That is not the stipulation we proposed 


| 


HR. THURMAN: Mr. Wada told us te give them blanks 
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chey would fiil trem in That is where the blanks come in.) 
JUDGE BARNES: You have given them the blank forms 
want the sales figures on? 

THURMAN: Yes. 

VILLEN: We have forms with the blanks but I 
don’: belic-: we should fill in the Dlanks on a medical stipu- 
lation. 

MR. THURMAN: If you fill it in oa gas, I see no 
reason way they can't fill it in in medical on the record. 


MR. WOLLEN: Do you want to fill in those numbers for 


MR. THURMAN: Airco is in a better position to tell 
us wnat your sales are in the market than we are. 
MR. WOLLEN: That is right and these are exhibits and 
very sale on every part. 
MR. THURMAN: Resales and various other things, and 


vhat we want in this record. 


JUDSE BARNES: It seems to me the real problem here “ 


who is going <*> write the figures dow. 
MR THURMAN: And who knows what is in there ? Airco? 

MR. YOUNGWOCD: We: don't know it. 

JUDGE BARNES: You do not know. He said you have 

,oxhiLits quite the figures. 


Lik. Wot the figures we ere asking for, and 


iv we can't work out the stipulation we have to call 


Sci eidy eens cieeneinieginnbaenned tintin seel aman 
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on someone in Airco. 
JUDGE BARNES: Aireo should provide the figures 


i't provide them for 


E to call a witness, but 


chosc categories perhaps he will hav2 
{ think the Should come from Airco. But there 
problem certainly I should not lieve to get involved in. 


MR. THURMAN: Right 


aia’ 
“OLLEN: Well, we thin!: we can work it out. My 
are in the proposed exhibits. 


I 


only point ali of these figures 
JUDGE BARNES: They are noi: the words they want. 


into that. We have to get the sales figures of 


won't get 
cord before Complaint Counsel will close his 


TIO 


Aireo in the re 
case. We will start in New York on June 5 and I would assume 
that 10 o'clock will be all right fow the first morning. 


MR. TOPKIS: Yes. 


JUDGE BARNES: And we need a schedule of witnesses. 
HR. TOPKIS: We already supplied that, Your Honor. I 
nope to Se preparing it as we go along and will advise the 

t Counsel and Your Honow as rapidly as possible. 


JUDGE BARNES: How many days? We have ecight days, 
sour Honor, 223 I expect to peat that. Eight trial days. 


MR. THURMAN: {I don't believe I have a calendar. 


I can give you a better reading after 


rec days, close to rviday < can give you a butter estimate. 


MR. THURMAN: Your Honor, believe we ‘have a 
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salendar of when the witnessce will  ppear. 
MR. TOPKIS: We nave the order. I don's use a calendar. 
stond 48 soon as the immediately 
finishes. 
JUDGE BARNES: dHe has an order of appearance and 
iA keep going. 


- 


iR. THURMAN: if it is order, i guess we can't 


£ assune from Mr. Topkis’ previous order he would 


iwake BOC respondents available to us prior to the witness stand. 


MRL TOPKIS: BOC people. “hey have all been deposed. | 


MR. THURMAN: i don't think everybody is on the list. 


nave hii availiable the day before he testifies, if he does 


testify. The came is true of the others. 


| 
MR. TPPKIS: If you want to talk to Mr. Ray we will 
' 
{ 
i 


JUDGE BARNES: We will adjourn until 10 o'clock on 
June 5 in New York City. 

‘Whereupon, at 1:00 p.m. the hearinz was adjourned, 
co reconvene at 10:60 a.m. Wadnesday, June 5, 1974, in the 


federal Suilding, New Your City.) 
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PEDERAL TRADR COMMISSTON 


In the Matter 


BRITISH OXYGAY COMPANY, LTD., BOC 
RINANCIAL CORPORATION, COC HOLDINGS, LTD., Docket No. 
BRITISH OXYGEN INVESTMENTS, LTD., AIRCO, $955 
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Hearing Room D 

26 Federal Plaza 

“ew York, New York 
Wednesday, June 5, 1974 


Het, pursuant to notice, at 9;30 a.m. 
BEFORE z 


K. KFITH THURMAN, GORDON YOUNGWOOD, DON PURCELL, 
DAPVL MICKEL, RHMTT KRULTA md JONN HOAGLAND, 
On behalf of the Federal Trade Commission 


Jay #. TOPKIS, LEWIS A. KAPLAN and MOSES SILVERMAN, 
Paul, “eiss, Rifkind, Wharton and Garrison, 345 
Bark Avense, Jew York, tiew York, 10622, on behalf 
of respondent, British Oxygen Company, Ltd. 


FOSTER WOLLEN, R. BRUDE MAC WHORTER and DANFORTH, 
N¥WwCoMs, Shearman and Sterling, 33 Wall Street, 
"jew York, New York, 16005, on behalf of ae 

ALRca, INC. 


ROBERT L. DOAN, assistant general counsel, Union 
Carbide Corporation, 270 Park Avenue, Hew York, 
Hew York, and ALEXANDER VW. SIEROK, Wald, Harkrader 
and Ross, 1829 19th Street, N.W., Washington,D. Coy 
20932, on behalf of Union Carbide Corporation 


JUDGE BARNES: The hearing will come to order. |, 
Mr. Thurmen? 
MR. THURMAN: YourHonor, at this time, Complaint | 
counsel reoffers Commission Fxhibit 3018 through 9. | 
This ie an exsied version of the BOC five- 
year plan. 
JUDCE BARNES: Is there an y objection to this : 


exhibit? 


MR. TOPKIS: Your Honor, we were banded a copy 
Be H 


of it 15 seconds ago. 


t haven't had an opportunity to review it at 


Perhaps we can defer consideration of it. 

JUDGE BARNES: We will defer consideration of 
Commission fxhibit 301. 

We will give respondents an opportunity to 
eummine it. 

MR. THURMAN: Your Honor, I am a Littleerbars.. 
but there is nothing I can do about this. | 

we haven't got the stipulations signed yet 
and that is what we wanted to do today . 

I would request your honer te go ahead with 
defense and we'll put the stipulations in af soon as we 


can get them signed. 


A er 
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JUDGP BARNES: You have had seven working 
days and two weekends, 

You have had more than that. You have had 
ten working days and two weekends in which to get these 
few remaining exhibits ready to be offered in evidence 
this morning. 

i ama little emba-rassed myself to see how 
apparently you are so disorganized. 

I am going to require you to tell me right 
now exactly how mang exhibits you have that you are going 


to offer and how many witnesses you are going to call. 


The understanding was that you were to complete 


your ease the first thing on Wednesday morn ing and 

we are prepared right now to complete your case in chief. 
T*ve got to know what you have what you 

@mtend to offer. { have been hearinc about stipulations 

since we started the trial. 


MR. THURMAN: Your Honor, I can't twist their arp. 
| 


They came down Monday to werk down the final stipulation. 
As far as we are concerned they are ready to 

be signed. 
We were handed a stipulation this morning, 

the first time I've seen it. 


Contrary to any statements that were made, it 


is the first time I have seen it. 
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They said we are not siqning until you sign 


The argument that it is quid pro quo, it is 
not quid pro quo on one side's thinking. 

We said what we'll sign and based on the 
stipulations chat they are going to give us, we are 
certainly not going to back diuwn on it but it is going to 
be on the same basis that we sign. 

i can't be handed one this morning and they 
say either you sign this or else we won't sign. 

That is where the embarrassment is now, vour 
Honor, we just don't have the signatures. 

JUDGE GARNES: Get the subpoenas and we'll 
put the Airco officials on the witness stand if that 
is what is going to take them to sign. 

You have six counsel and Airco has had five 
or six counsel in the hearing room. 

We discussed that at the last hearing 
in Washington. 


I am getting a little disturbed about this 


MR. THURMAN: I don't blame you, your Honer. 
It is not Airco. Airco is willing toe sign the stipuation, 
it is not Airco. It is Boc, 


JUDGE BARWES: What does BOC have to stipulate 
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MR. THURMAN: party companies. ‘Supposedly 
it is all checked out. 
"2 don't know what the prdlem in signing it is. 
They wili have to respond to that. I was 
led to believe that there was no problem with this and that 
it would be introduced. 
All we needed was a signature. 
tow they say we are not going co sign this until 


we get some cuid pro quo. 


That is not the way to enter into stipulations. | 


JUDGE BARNES: Mr. Topkis, what is the problem?) 


MR. TOPKIS: Your Honor, Mr. “hurman is 
right, stipulating is a two-way street. 

I will let Mr. Aaplan explain it to you. 

MPR. KAPLAN: Your Monor, SOC is dealing with 
four pieces of paper, four stipulations. 

One involves a stipulation on our part that 
the various documents that complaint counsel received 
pursuant to their thirdy party subpoena on medical 
equipment may be received in evidence with various restrict. 


as to whether they are conclusive or not. 


That stipulation was mailed to complaint 
counsel with a signatupge and as far as I know they have it.) 
The second stipulation deals with the sales 


of two British subsidiaries, Harris, Swetman -- we sent 
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that to complaint counsel and we are prppared to sign it 
at thismoment. 

The one I sent to complaint counsel may be 
signed, Y don't know. 

The third st -ulation deals with the census 
reports on value of sh: =s of gases by the producing 
companies or some of coducing companies. 

We had a meeting in Washington with complaint 
counsel some weeks back on one of the days we adjourned 
early. 

During that meeting we discussed the question 
as to whether we would be willing to enter into stipula- 
tions, what kind of materials would be given to us to verify 
the accuracy of the figures tendered and secondly, whether 


' 
| 
{ 
| 


complaint counsel would be willing to make some concession 
| 

| 
toward us. | 


My understanding ané I impute no ill will or 
anything, there may be a misunderstanding here, was that 


Mr. Youngwood and Mr. N ickel, not Mr. Thurman, and I 


and Airco counsel worked out an agreement whereby the 


census fiqures and their admissibility would be 


the fiqures on our exhibit list and to the admissibility, 


| 
stipulated to and complaint counsel would stipulate to 
| 
| 


not necessarily the accuracy, of the figures on consumption 


and of oxygen by steel companies as reported to the 


4 
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American Tron 4 Steel Tnstitute. 


We worked those stipulations out on a piece 


We went back and as far as I understood, 
it was agreed that our willingness to stipulate on the 
census figures and their admissibility was contingent 
upon complaint counsel's willingness to allow the 
data to be received in evidence. 

It was the stipulation as to the gas census 
figures which we hold out ance will not sien until we 
reach aqroement as to the other item. 

But, that is the only area of dispute. 

The whole medical area, as I understand it, 
is taken care of. 

SUDGE BARNES: Mr. Yosmgwood, what is the bld 
up on your stipulation? 

MR. THURMAN: If your Honow will allow me, 

Tt will speak for Mr. Youngwood, as far as the Irm 
Institute and the annual reports. 

T am surprised they want amnual reports 
submitted when a prospectus was not admissible and put 
in our rejected file, 

Tt seems strange that complaint counsel 
will agree to senething that is not good evidence as 


being admissible when a better document was denied 


admissibility. 


JUDGE BARNES: I called the attention of all 


parties to the fact that AOC had elicited many annual 


reports of many companies and it was my understanding at 
that time that there would be no objection to receiving 
those. 

MR. THURMAN: I am not going to back down 
on that. 

I see ~- for whatever it i~ worth, I don't 
know what these financial statements say. 

They are probably consolidated and I don't 
think they are any good for the record at all. 

I am not going to back down on that. I just 
think it is strange to stipulate to something that is 
not as good as something that was rejected. 

As far as the iron and steel industry, I 
have no problem in saying that this is what @hey said was 
reported to then. 

Wee are not going to say that they reported 
this because we have to see what was reported. 

We gave the census of many companies, 
confidential material that was not subpoenable. Ye got 
this through the grace of third parties thatyou can look 
at these, get the stipulation. 


We showed them to counsel and said this is 
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what the conapanies sai.’ they reported. 
The stivulation for iron and ateel, ¥ would 


b 2 willine to do the same thing. 


You show mc what they reported and we'll 


Otherwise, T‘'ll say this is what the institute 
saic the company said they reported. 

JUDGE BARNES: That is all he is offering 
1¢ Lor, 

MR. THURMAN: It might be one company, maybe 
one steel company had all that production. 

So T am not going to take the plural. Maybe 
one company reported it. 

This is what the iron institute people say 


they put out. 


You know, you can tell an aseociation anything. 


You go to a census and you are under oath and under 
penalty. 

You can tell the association anything. 

tT have no objection to stiopulating that this 
is what was reported by the iron and steel industry, by 
them, and let it in the record. 

JUDGE BRRNES: All riqht, fine. 

“WR. THURMAN: But T am not going to stipulate 


that actually, in fact, these companies reported it 
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unless they show us where they actually in fact 
reportec it like we did with census. 


That is the quid pro quothat we are talking 


They give us the same quid that we gave ther. 

MR. XAPLAN: Your Honor, I frankly don't know 
what the fuss is all about. 

Mr. Thurman was not present on the occasion 
when I believe we approached aqreement on this. I believe | 
an agreement was reached. 


I would like to read this: 


Tt says manufacturers of steel reported to the 


American Iron & Steel Institute reported that they 
consumed the followine quantities of oxygen in the 
following years. 

Then it goes on to say that the figures reporte# 
are the acqual quantities produced in the United States -- | 
this is not bindbg upon complaint counsel. 

They are certainly open te argue the weight 
of the evidence. 

I might add that the American Iron & Steel 
Institute is one of the most respected and comprehensive 
trade associations in the United States. * 

It won't take me long in the library to find 


an anti-trust case where the goverment has relied on 


424 G6 


that lastitute. 
it itneangqruous. 

MR. THURMAN: I think Mr. Kaplan --- my associates 
gaic that that is aot what they agreed to. 

They can speak for themselves. 

Secondly, I challenge Mr. Kaplan when he says 
that this is a well-respected association and that the 
sovernment has used it. 

If they used it, they used it with back-up 
ecocuments and they Gidn't accept it blindly. 

If we can get census documents -- 

JUDGE BARNES: Where is the institute located? 

MR. THURMAN: I don't know. 

Mm. KAPLAN: I believe it is in New York. 

JUGE BARNES: Can't you send one of your men 
Over and locx  t the back-up data? 

MR. THURMAN: We furnished the census data. 


tT can send somebody over if they will allow us 


“e have copies from all third parties on -- 
the Iron Institute data stuff is not as sensitive as 
the census data, 

We can introduce the census documents. We have 
no problem there. 


Tf they want to back down on their stipulation 
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and say we are not qoing to do what we said we are going 
to do and we will cal. Airco -~- 

JUDGKR BARNES: We are at the point where we 
have to make a decision. 

This is your case. 

Now, how are you going ot proceed? 

MR. THORMAN: I either want a signature from 
them or we'll call witnesses. 

JUDGE BARNES: Are you going to sign their 
stipulation? 


I state to Mr. Tppkis right now and this is 


the first time I've seen this stipulation, we'll stipulate | 


that this is what the association said was received. 

JUDGE BARNES: T believe that is what Mr. 
Kaplan read. 

MR. THURMAN: T don't kemow what it reads. 

MR. TOPKIS: That is fram a failure of the English 
language and not as a result of o failure in our 
position. 

We have the annual statistical report, american 
Iron & Steel Institute. 

I am sure complaint counsel have copies also. 
[If they don’t they have weeks in which they could have 
obtained copies. We gave them copies, as a matter of 


fact. 
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Tf they want to look at our copies they may. 

mec az though this is a tempest in a tea pot. 

wn, THURMAN: Tt .saya manufactrera of 
steel reportec to the Arirican ‘ron Tnatitute that they 
consumed the followinc quantities of oxygen in the following 
wears. 

I don't know that they reported that. Why 
can't they do what we did and show us what it is. 

It may be one company, |). S. Steel, for 
instance, might be the only one. 

APLAN: Consumed oxycen? 

MR. TIWRMAN: Consumed and produced their own, 

I don't knowwist relevancy this has to this 
case, to start with, when a steel company consumed 
so much oxygen. 

Naturally somebody conmgumes it or these 
[eple wouldn't »e in business. 

tT don't dney that. But, to say that these 
companies reported this, I dont' know whether they reperted 
it or not. 
The associationput outpamphlets saying they 
aid. TI don't know how accurate it is or not. I don't 
know why you need a stipulation. 


He has on that what American Steel said they 


a, 
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HR, TGPKIS: We will o@fer the documents 


MR. THURMAN: If you wan: the atiopulation, 
we'll may this ie what they say was reported and that is 
“8 lav as I will qo. | 

JUDG. GERWES: Let's offer the actual exhibit. | 

‘aK. THORMAN: I don't think it is admissible but, 
we won't object to it because as SOOM a5 we get the 
stipdation signed we will object to it,when we get our 
Stipulation signed. 

JUDGE BARNES: Let's move the Case on now. 


Offer your stipulation. 


MR. TOPKIS: 80% stipulations 54,55 and S€ 


we now offer. 


JUDGE BARNES: TItake it the exhibits don't show | 


which was produced by the companiss or which Was purchased, 
It just says consumed, 

MR. TOPKIS: It shows beth, what they produeed 

4 what they consumed. 

They produced less than what they congumed, 

MR. THURMAN: Your Honer, Y don't see the 
relevancy in that document. 

I would like to kaow the purpose of it, 

JUDGE BARNES: You can abject on the grounds 


of relevancy but not for any other basis, 
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THUSAN.: I don't know what they are putetag 


f think it is their obligation to state what 
they areputting it in for. 

JUDGE BARNES: When he offers it. 

MR. THURMAN: I thought he offered it. 

JUDGE BARNES: He will, in due course. 

MP. ‘THURMAN: Your Honor, complaint counsel 
offers CX-325A and & for identification to be received 
in evidence as CX-325A and 2, in camera. 

JUDGE BARNES: Can you describe the axhidshe? 

MR. THURMAN: It is a confidential stipulation 
of shipments fob plant per the top eight companies in the 
industrial gases market as reported by these companies 
to the Bureau of Census for calendar year 1972. 

JUDGE BARNES: Is there any objection? 

MR. TOPKIS: No, your enor. | 

MR. WOLLEN: Objection to the statement that it, 
is the top eight companies. 

JUDGE BARNES: It is seven companies. 

MR. THURMAN: What complaint counsel believes 
is the top weven companies. 

Mea. WOLLEN: Linde is not there. 


MR. THURMAN: Their figurea are in the record. 


JUDGE BARNBS: Any objection to the stipulation? 


| 
| 
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MR. WOLLEN: No objection. 

JUDGE BARNES: T will receive Commission 
Exhibit 325 A and B inevidence in camera. 

(Commission Exhibit 325A and Ff received in 
evidence, in camera.) 

JUDGEBARNES: Why are these in camera if 


this is census data? 


MR. THURMAN: This is very highly confidential. 


This is what is reported to cengus which is aot 
subpoenable by the government or anyone else. 

JUDGE BARWES: And the census figures is not 
by company name? 

MR. THURMAN: The census is total. 

That is to break down the share of what nia 
gays it is. 

JUDGE BARNES: I will receive the exhibit 
in camera. 

MR. THURMAN: I realize we haven't been Going 
very long, but may we have a ten-minute break to hasten 
this w? 

JUDGE BARNES: Very well. 

I hope it hastems it up. We will take a 
ten-minute recess. 

(Recess taken.) 


JUDGE BARNES: Let's proceed. 
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“hk, ‘(CTURMAN: Your Honor, commlaint counsel 
offera CX-326A throuah CxX-3262%-54 for identification to 
he received {n evidence as CX-326A through %-54, 

This is a stipulation as to 

Sales of medical products by various companies. 

The parties submitting this infomration have 
requested in camera treatment be given this since 
there ig sales “ata concerning the various companies. 

JUDG BARNES: Any objection? 

MR. TOPKIS: No objection. 
12 MR. WOLLEN: “o objection. 

JUDGE BARNES: I will receive it in camera. 

(Comaission Exhibit 326A through 2-54 received 
in evidence, in camera.) 

MR. THURMAN: Your Honor, complaint counsel 
offers 326A through -- that is CX-326A through Cx-327Z- 


15 for identification, to be received in evidence ag 


CX-327A through 4-15. 
This is a confidential stipulation and 
in camera treatment is requested showing the sales 
figures of medical equipment by 30C. 
2 | MR. TOPKIS: By Fraser-Sweatman Harris Lake, 


T believe. 


a JURGE BARNES: Any objection to Commission 


Exhibit 3277 


42369 
1614 
MS. TOPXIS: No, your Honor, 
although we do request in camera treatment. 

MR. WCLLEN: N o objection. 

JUDGE BARNES: I will receive Commission 
exhibit 327A through 2-15 in camera. 

(Commission Exhibit 327A through A-15 received 
in evidence, in camera.) 

MR. THURMAN: Your Honor, complaint cansel 
offers CX-323 for identification to be received in 
evidence as CX-328. 

This is sales to U.S.A. by BOC, by third 
parties meaning other than to Sweatman Rarris « Lake. 

JUDGE BARNES: What kind of products? 

MR. THURMAN: Medical products. 

I assume they want in camera treatment of 
this document, its sales,‘€9 through February of '74. 


MR. TOPKIS: We want in camera treagment for 


a peculiar reason and that is because they are so trivial. 


JUDBFE BARNES: It would be embarrassing to 
your company. 

MR. TPOPXIS: Exactly. 

JUDGE BARWBS: I will receive Comission 
Exhibit 328 in evidence in camera. 


(Commission 2xhibit 328 received in evidence, 
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“IK. THURMAi: I would comment that probably 
compani#s would like to have those sales. 


MR, TOPKIS: Including almost any gas station 


MR. THURMAN: I might add, that the ficures are 
in pounce on that last document. 

MR. TOPLIS: Two and a half times zero is 
still sero. 

MR. THURMAN: We don't believe it is two and 
a half tires zero, though. 

JUDGE BARNES: All right, let's move on. 

MR. PHURMAN: Complaint counsel offers Cx-329 
NX through CX-329 X for identification to be received 
in evidence, in camera. 

This is additional sales of companies, the 
original ~aterial subritted was not accepted by respondent 


sO, complaint counsel had to go back and get additional 


back-up to arrive at a stipulation. | 


This is not underCx-328A Lut — A through £-54,) 
but Mr. Topkis or Mr. Kaplan agreed that this is to fall 
under that stipulation even though it has a different 
number. 

“R. TOPKIS: Phat is correct. 

JUDG: BARNES: These sre additional sales of 


medical products to companies which are not shown on 
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Exhibit 32€? 
MR. THURMAN: That ie correct, 
JUDGS BARNRS: Any objection? 
MR. TOPKIS: iia objection. 


They are subject to the game terms as the 


| 


JUDGE BARNES: I will receive Commission Exhibit 


329A through XK in evidence in camera. 


(Commission Exhibit CxX-329A through X received | 
in evidence, in camera.) 
MR. THURMAN: Complaint counsel offers CX-320 
A through G for identification to be received in evidence 
and even thouch we don't have confidential stiopulation 
on it, I believe Airco wants in camera treatment given 
to this. 
These are sales figures by Airco, they are 
medical products. 
JUDGE BARNES: Ohio Medical? 
eM. .THURMAM: Yes. 
JUDGE BARNES: Any objection? 
MR. TOPKIS: No objection. 
JUDGE GARNES: I will receive Commission 
Zxhibit 330A through G in evidence, in camera. 
MR. THUSMAN: Complaint -- 


JUDGE BARNES: It is received in camera. 
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(/Cormissim Exhibit 3394 through G reoeived 
in evidence, in camera.) 
“RP. THURMAN: Your Uonor, complaint counsel 
just received a third page of that stipulation this 
morning. 


“we are not too familiar with the products on 


Complaint counsel offers CX-331 for identifica- 
tion to be received in evidence. 

This is a catalog of Ohio products which 
explains these products. 

dow, this is what 1! would consider hound, 
even though it has looseleaf pages in it. It is a bound 
dogament which would require only one number unless your 
Nonorwould idrect us to paginate it with letters A 
throuqh whatever it is. 

It had not been done at this time. 


f “Pp. ‘YOLLEN: It is looseleafed because it has 


been changing from time to tim and I don‘t know what point 


in time that document was obtained by the staff. 


MR. THURMAN: During this investigation of this 


I don't know the exact date but certainly the 
present time period. 


We are sure -- 
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MR. WOLLEN: I am not objecting to it, 
Mr. Thurman. 

T am just saying that I think it shouldbe 
identified separately page by page. 

JUDGE BARNES: Mr. Thurman, do we need that 
big exhibit in the record? 

MR. THURMAN: Well, I believe so, to show these 
various products. 

JUDGE BARNES: Don't you know what flex 
adaptors are? 

Any objection to the exhibit. 


MR. WOLLEN: No objection, your Zonor. 


My point is that it goas far behond the products 


involvec in this case and it cabnges fromtime to tise. 
So, I don't know what varsioncomplaint counsel has now. 

But T have no objection to it being receivdd. 

JUDGE BARNES: I notehere that there is a lot 
of piping systems here. 

Pipiny systems went out of the case and I 
would like not to burden the record. 

MR. THURMAN: We would be happy to offer 
pages or sections in that catalog that pertain to this 
case and mark it accordingly. 

JUNDGEBARNES: Let's reserve on this and ask 


that you do go through it and eliminate evetything that 
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vant in there anc then vaginate it and then 


Complaint counsel offers CXx-332 

A thoough CX-332C for identification to be received in 
evidence. 

At this time I believe it is also appropriate 
to offer Cx-333 in evidence to be received as Cx-333. 

These two exhibits are letters directed to 
Mr. Youngwood of the Commission from Mr. Silverman of 
Paul, Weiss, with a copy te “ir. Wade, Airco's counsel. 


These explain why -- they explain some sales 


JUDG!: BARNS: What is the date? 

MR, THURMAN: The date of theletter on CX- 
332A through C is May 2, 1974 and the letter -- strike 
that. 

exhibit CkK-333 is Gated May 15, 1974. 

r doen't know whether these are -- I don't 
ynow if they request these in camera or not. 

wR. TOPKIS: Yes. 

JUDGE BARNES: Any objection? 

MR. TOPKIS: No, your Honor. 

4, WOLLEN: No objection, your Honor. 

JUDGE BARNES: I will receive Commission 


332A through C and 333 in evidence, in camera. 
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(Commission Exhibits 332A through ( and 
333 received in evidence, in camera.) 

MR. THURMAN: Your Honor, on Commission Exhibit 
327, respirometers listed in this stipidation, I believe 
it is Exhibit 327 -- pages 8 and 9, I don't know what the 
CX number is on that. 

CX-327<I, sales of respirometers, are not 
applicable, according to this stipulation to therapy 
eguipmant and the footnote says sales of respirometers 
are included -- use of respirometers for inhalation and 
anesthesia equipment. 

It is clear that some of these are used for 
therapy and some are used for anesthesia inhalation -- 
respiration inhalation equipment. 

We would like to know he breakdown of the 
BOC sales to llarris Lake, Praser Sweatman. 

We would like to know which way those went, 
either for therapy or anasthesia and complaint counsel 
would -- we are willing to make a breakdown of this 


particular product. 


I don't know the solution. I would say either | 


we call a witness to get a breakdown. This is the oniy 
thing hanging up closing our case right now. 
MR. TOPKIS: It is a statement I keep hearing 


over and over again. 
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An answer is that a monkey wrench can be used 
for a varicty of purpeses and when T sell one I don't know 
what the purchaser is eaken to use it for. 

A respirometer is in the seme category. 

“hey can call the great Lord Jehovah and he can’t 
tell the veople -~- well, perhaps he could but with the 
exception of that one witness¢d, I don't think anybody could 
answer the qustion. 

YP, THURMAN: We will accept it as that. 

Tt has been testified to that they have been 
usec for one or the othr and I think they can make @ 
breakdown. 

If they don't want to do that, I just wanted 
tn brine it out on the record that there is no breakdown. 

JTUNGE BARNES: I was 4ust wondering how sub- 

the gales were, not to go into dollar figures. 
where are respirometers reported? 


You were willing to accept the exhibit as it stands 
| 


| 


“™R. THURMAN: Yes. 


We would certainly like to have a breakdown 


but if they won't stipulate to it, we 1] have to accept itias . 


4 i868. 
t don't know of any other solution. 


They have had a chance to look at CX-- 
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MR. TOPKIS: We haven't, your Honor. 

I wanted to discuse that with my clients. 

JUDGE BARNES: You may offer 301 and 331 at a 
later date, if you feel you want that big book in the 
record. 

MT. THURMAN: We definitely want some 
in there. 

JUDGE, BARNES: Try to cut it back as 
you can and reoffer it. 

Ts theee anything else to your case? 

MR. THURMAN: No, your Uonor, nothing else. 

JUDGE BARNES: With the esception of the two 
exhibits, your case in chief is closed; is that correct? 

MR. THURMAN: Yes,your Honor. 

MR. TBPKIS: At that point, your Honor, I move 
to dismiss on the around, well, the usual grounds. 

I think we have probably wasted enough time 
this morn ing. 

I don't imagine your Uonor would want to hear 
m@ at leng th on the subject. 

JUDGE BARNES: No, 

We usually require the defense to go on and 
take up a motion to dismiss at the conclusion of the 
case. 


MR. VOPKTS: That is what I had expected. 


ee Eas 
ae he 
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I would, however, your fionor, if it meets 
with your “onor’s approval, take a few minutas to 
sketch in for you what we intend to offer as our case 
in chief. 

TUDGE BARNES: That would be helpful. 

MR. WOLLEN: If T nav, before “r. Topkis 
Starts to co tiat, 1 would like to join Mr. Topkis in the 
motion to dismiss on hehalf of Airco. 

I would also point out for your Honor, for 
the record, that Airco is charged only with violation of 
Section 5 of the Federal Trade Commission Act here. 

Complaint counsel have referred to two 
agreements, one of July and one of December 1973, in 
essence, as constituting their case against Airco. 

Those agreements have not even been referred 
to by a single witness who has taken the stand in this 
case. 

Ye would move to dismiss not only on the 
usual ground but on the additional ground that there is 
just no evidence to prove a Section 5 violation. 

JUDGE BARNES: I helieve some concassion was 
made by complaint counsel earlier when I brought this 
Airco metter up, wasn't it? 

What was stated at that time? 


MR, THURMAN: The agreements speak for them- 
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selves ani there is ne nsad to put in additianal evideacs 
at this point. 

We said this encouraged the acquisition and 
that the Section 5 case hinged on the Section 7 case. 

MR, WOLLEN: Y<our Honor, it was discussed 
on the record before. 

I just wanted to point out that -- at this 
point so it was clear at the close of complaint counsel's 
case. 

JUDG BARNES: I will take your motion under 
advisement. 


Tt may require findings to be filed later on, 


Mr. Topkis? 
MR. TOPKIS: I will make this brief, your 
BRonor. 


I am sure that it comes as no surprise to you. 


| 


at this point that we are dealing here ptimarily with a gas 
| 


| 
cass. | 


We will prove as part of our case in chief 
that the sugqgetion by counsel, complaint counsel that 
there is a market in industrial gases is ae suggestion 
without foundation. 

We are dealing with a whole range of different | 


products which are made by different techniques, by 
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aifferent corpanies, which are sold to different customers 
Sy aifferent livres of cistribution which are used hy those 
Customers for @ifferent purposes and your Honor will 
perhaps recall the suqgesticn that carbon monoxide and 
carbon dioxide are not really suitable for oxygen 
in many processes that we can thihk of. 

There is no price interrelationship amonq 
these qaees. 

That by all of the customary standards 
which she shall develop as matters of fact, that these 
products don't come into what can fairly be called a 
market. 

We will demonstrate further, yourfionor, that 
as far as what your ‘‘onor has heard of tonnage sales and 
merchant sales, that the -- it really would be more 
accurate to draw a line of division there, if wer wanted | 
to talk about the air separation gases, nitrogen, oxygen and 
argon, principally, we would suggest to your Honor, and | 
we will prove that there is what might be fairly described 
as a world market in the construction and supply of 
tennage air separation plants. 

That there are companies which compete 
around the wori: ‘for this business. 


That they opdrate in the United States and 


But there is another market and that is the 
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merchant sale of gases {n the tmited States butthat is 
& market -- that is not any one market in fair ocontampla- 
tion. 

Your Uonor heard witness after witness called 
by compleint counsel] tetify that vou doen't ship these 
things more than two er three hundred miles and we 
woulc suggest to your iionor that if there would be any 

area of competition here, that it would be a kind of 
series of little circles dotted around the country, many 
of them overlapping, no doubt about that. 

But it could neves be Suggested that anybody 
sellincmerchant gas in Mains competes significantly with 
anyone selling it in Florida. 

JUDGE BARNES: Some of the gases were so! 4 
nation-wide, though; corract? 

MR. TOPKIS: Helium and very few others. 

Only the specialty ones and that is not 


| 


Suggested by complaint counsel as being a special market. | 


So far as helium is concerned, while it is sold | 
| 


nationwide, it is sold world-wide. 

There are only two or three Places around 
theworld where you can get heliun. 

So muchwith the markets with which we are 
dealing. 

We will offer your Honor proof on the question 


of had we not acquired an interest in Airco, we would 
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have entered tim American market and we will offer proof 
Nad Looked inte the poasilility and concluded 
1 rearet that we just couldn't crack it. 

That thére were hetter places where we 
could invest our money without taking on that battle. 

“i@ will aiso prove to your donor that if therc 
Se any potentiel into the Amcrican qases field, there are 
a lot of them far nore likely or at least as likely as 
BOC. 

Taereé are the other national gases companies. | 
There are American Steel & Petroleum and petro chemical 
companies, all of whom are experienced in the manufacture 
of air separation and other gases, all of them far more 
likely, all of ther vossessed of resources to go into 
the market any tinc that the price situation suggested 
to ther, 

And that will be our gasee evidence. 

And then we will come to the medical side of 
this case and tad it a medical side is, I think, 
outrageous to inflate its significance. 

I think it can fairly be said that the medical 
aspect here ig what might be called the aftwx~thought case. 

We all know how this case had its genesis. 


There was an industrial gases investigation 


under way by the Comnission which dates back over a 
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year ago and we -- when Airco and BoC got together, the 
Commission took a look but the itterest was in terms of 
industrial gases. 

So, I think it fair to say that medical 
equipment isn't really a very significant matter here 
and that certain is borne out by the volume of trade that 
we are dealing with. 

BOC is a company that last year enjoyed 
769 million dollars of gross sales and it is -- the 
American subsidiary sellingmedical equipment accounted 
for a shade over around $4 million and not all of that, 
by any means is in the two lines of business that the 
Commission says are involved here, so calied anesthesia 
equipment and inhalation equipment. 


Fraser Sweatman, Harris Lake account for 


under one per cent of BOC sales. 


Your Honor has heard of Fraser Sweatman selling) 


anesthesia machines, and they did, last year, they sold 
$59,662 worth of anesthesia machines. 

Harris Lake sold $192,000 worth of anesthesia 
machines. 

We are dealing with -- there must be something 
smaller than peanuts which will come to me after I sit 
down. 


I recall with gratitude that in a spirit of 
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candor, Commission counsel agreed that they would not 
push their case on medical pipelines and welding. 

tl would earnestly invite them to consider 
applying the same spirit of candor to the entire medical 
side of this case. 

“e will put on witnesses who will testify 
about that if they don't accept my warn invitation. 

To aive you an -- a rundown of who our witnesses 
will be, the lead-off will be the 80C chairman, Mr. Leslie 
Smith, who will tell your Honor what BOC is, how it 
operates and why it has done what it did here and how it 
viewed the American scene, what efforts it might or might 
not have made to Lecome active on that scene in the event 
that it hadn't acquired an interest in Airco. 

Our next witness will be teh president and 
chief operating officer of Airco, Mr. Richard Joxdaa, 


who will teil us about Airco and about the nuts and bolts 


of the business that Airco is engaged in, most particularly, 


of course, the gas business. | 
We shall then call Messre. Alan Perum and 
Ray Dow of Kenox, the FOR subsidiary that operates in 
Canada. 
Mr. Perwn is one of the two authors of the 
Perum-Greenfield report of the BOC possibility of business 


inthe United States and generally, these two gentlemen 
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wili tell you the whole story of this Canddian Behemeth 
pased on the borders of the tmited States threatening to 
invade, 

We will then call four experts, your Jonor, 
Dr. Kridl of Stanford Research, Mr. Robert Nathan who 
nas his own economic consulting firm, Mr. Liehhard of the 
Soston Consulting Group and Mr. Karmath of Arthur D. 
Little. 

JUDGE BARNES: You said earlier you would not 


call Mr. Nathan. 


MR. TOPKIS: We have rethought that, your Roner, 


Y assure your iionor that he will be very, very brief. 

I don’t wthink we will do any other rethinking 
but I hope your Honor will indulge us, if we decide 
here that one or another of the witnesses we have listed 
may, in the lgiht of what we have seen or perhaps another, 
one or two. 

Tf we have to offer anyone else, I will offer 
your lionor a full explanation of why. 

In any event, the unusual thing about these 
expert witnesses is that thuy are not the usual kind of 
experts. 

We all know the usual expert withess who is 
a honorable man who comes into Court to testify because 


he was invited to come into Court, familiarize himself 
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with a situation and testify bout it. 

we know that all expert witnesses ofthat kin¢ 
are a little bit subject to attack, as a matter of 
credibility by reason of the very fact that they have been 
retained to testify in this case and but for that retainer 
they vould not have come forward. 

Three of the four witnesses with whom we 
deal here are not in that category. 

With the exception of Mr. Nathan and that meanga 
the other three witnesses, they are all going to be 
testifying on the basis of work that they did bebre 
this case ever came up. 

And sc there will be testimony offered to 
your donor as bearing a little Lit sore of an index 
of reliability than the usual testimoey of an expert 
witness. 

So far as “Mr. Nathan is concerned, he will 
be our economic theoretician and we will ask him a 
hypothetical question or two and that will be the scope 


of his testimony. 


We will then call Mr. Danny Cosgrove of the Ohio 


Medical Division of Airce who will endeavor to tell your 


Honor about the nuts and bolts of medical equipmen-t 


| 


and we will call “r. George Lake who runs Harris Lake, 80C, 


American sub andthe will tell your Honor about that 
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enterprise and our present expectation is to conclude 
with a witness whom your Honor has seen before, Mr. 
Peter Laister, and as far as Mr. Laister is concerned, 
about the best I can tsll your Nonor in the way of 
foreca&ting his teatimony, whatever we forget to ask 
other witnesses, we will trouble Wr. Laister with. 

JUDGE BARNES: He will be the cleanpup 
witness? 


MR. TOPKIS: A utility in fielder type of 


IT see wa both love baseball. That will be 


JUDGE BARNES: Is Airco going to put on any 
witnesses or will you conduct the defense -- 

MR. WOLLEN: It is our present intention to 
call Mr. George Dillon who is the chairman and chief 
executive officer of Airco whose testimony will revolve 
basically around two agreements between BOC and Airco, 
how they cam@ about and the relations between BOC and 
Airco during that period of time. 

JUDSE BARNES: Is Mr. Dillon the gentleman 
who used to be in government service7 


MR, WOLLEN: I think that was a different Mr. 


JUDGE BARNES: Thank you. 


All right, Mr. Thurman? 
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MR. THURMAN: I suppose you don't want rebuttal 
of the opening statement. 

“le disagree with wuch of it. 

tT would like to clear up something here, 
several things Lefore we go to the witnesses being called, 
on the basis of what Mr. Topkis has said. 

I would like to ask if that was the order in 
which they will be called. 

MP. TOPKIS: That is my expectation. 

JUDGE BARNES: Are you saying that these three 
people are not being paid to appear as experts? 
MR. TOPKIS: I didn't say anything of the sort. | 
we expect te pay all of them their daily fees. 
*IR. THURMAN: Expert fees? 


What is that? 


MR. TOPKIS: I don't know. You will have 


to ask them. They haven't billed me yet. If you would 


like me to send it on to you, I would be delighted. 


MR. THURMAN: Also, my understanding from the 


opening statement was that there would be testimony 
from three of the four experts on way-back wsaterial, 


probably not relevant to this case, but Tf would like 


to know what studies that they are going to be testifying 


to. 


We would like to see the studies, see the 


material that they used. 
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I understand that some of the material are rnon-' 


public studies. 

We can't go to a public source and look at 
this background material which may be, allegedly made 
this witness an expert. 

So, we would like to have this non-public 
background material to seeif this expert is, indeed, an 
expert and indeed knows what he is talking about compared 
to this case and these markets, as alleged. 

I believe that is all I have without rebutting | 
any opening statement. 

By the way, these experts refused to talk te 
me on advice of counsel for respondent, without them 
being present, which, I don't think is quite fair, where 
they mlk to every one of our people without us being 
present. 

They had free access tocomplaint counsel's 
witnesses. 

IT see nothing fair about saying we want to nit | 
and listen to what you are goingto ask. 

So, tT think in fairness, complaint counsel 
should have quid pro quo here since that has been a 
favorite term of respondent's counsel. 

We should be allowed te talk to these people, 


these experts. 
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Por that matter, we ought to be allowed to 
talk to all of their witnesses. 

‘e ought to be allowed to talk to thechairma: 
of the boarc who is qoing to take the stand, without then 
Seeing present. 

They did it to us. 

That is the other point. 

T think we ought to have access to witnesses 
without counsel being present. 

Counsel went out and said to these people, 
con't you talk to these people when we are not present. 

NR. TOPKIS: Obviously my telephone has been 
bugged. 


MR. THURMAN: This is what the witnesses said 


JUDG" BARNES: It is customary, I think, for the 
epposing counsel to be present at the interview. 

MK, THURMAN: I wish it had worked both ways. 

JUDGE BARNES: It could have. 

I suppose your witnesses didn't require your 
presence. 

MR. THURMAN: I have been told in prior cases 
that we cannot tell our witnesses that we want to be 
present. 


JUDGE BARNES: You can ask me and I can enter 
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MR. THURMAN: That is water over the dam now, 
Tt is a little late for me te esk you now, 

I was going on past experience. 

JUDGE BARNES: Mr. Topkis, are there any 
studies that these witnesses will he referring to? 

MR, TOPKIS: Just one, your Honor, complaint 
counsel already havve a copy of it. 

It is a study that Arthur D. Little made on 
behalf of U. S. Steel with respect to its entry into 
the industrial gases market in 1968 and ‘69. 

MR. THURMAN: I don‘t know how a so-called 
expert will get up there and talk about studies he has 
made in the past without us having seen the study. 

JUDGE BARNES: We will cross the bridge when 


we come to it. 


MR. THURMAN: The study that we got has nothing 


to do with the witnesses that he is calling. 


JUDGE BARNES: Are we rescy to call a witness 


MR. TOPKIS: We are, your Honor. 

With respect to -- we would call Mr. 
Laslie Smith. 

MR. THURMANE Your Honor, befoge this witness 
testifies, compalint counsel requests that the parties, 


even though this is a public hearing, the parties in 
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this room be identified and then witnesses who are to be 
waliad an! teatify in this case he secruenteded and not 
aca transcriota of tie testimony of the witness. 

JUNGE BARNES: Mr.Laicter has been here all 
iona. {TIdon': suppose you are including him. 

wR. THURMAN: Yes. ile is the clean-up man, 
especially hin. 


JUDGE PARNES: My. Doan-- 


MR. wOLLeN: Mr. Doan and “r. Gior’sno e:re here, : 


the presicent and chairnan of the board are here, they were 
here dmring the hearincs in Washington also. 

MR. THURMAN: I. is a different ballgame now. 

They were here to consult counsel when we had 
our witness on. 

Counsel said that th ey needed to be there 
present to advise them -- 

JUDG™ BARTS: I am merely going to require 
vlat the witnesses identify thenselves. 

"R. COPRIS: Well, your tionor, gokng around the 
room, “ir. Laister, Mr. Giordano, Mr. Perham, the lady Tf 
do act know, Mr. Dow, Mr. Doan, Mr. Flamm are known to 
your Honor and that is it. 

JUDG: BARNES: The record shows them present 
and I will permit them to remain in the courtroom. 


MR. THURMAN: We take exception te your Honer's 
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JUDGE BARNES: These are the prinzipal 
operating officers of the companies named as respondents 
and I don’t believe their presence will infiusnce 
their testimeny. 

MR. THURMAN: The principal officers probably 
won't be testifying to represent the corporation. 


I think the corseration -- I repeat this 


, 


again, which I stated througheut this case, they are allowesl 


one representative. 
Here we have five cc six witnesess 
here to sit in and listen and #111 in and coordimatc *heda | 
testimony. 
In my opinion this is not fair in the trying 
ofa case. 


JUDGE BARNES: I am going to permit them te 


The record will show they are present duriag 
the witness' testimony. 
LESLIE EDWARD SMITH, 
having been first duly sworn, was examined ard testified 


as follows: 


DIRECT EXAMINATION 
BY MR. TCPKIS: 


Q Mr. Smith, you are chairman of the board ef 
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Sritish Oxygen Compang, Ltd. -~- what is the correct name 
af it? 
The “ritish Oxysen Company Limitdd. 
According to my notes you were born in 1918 in 
London? 
L9t9. 
Your schooling, please, sir. 
Ordinary elementary school up until the age of ten. 
then went to public school in Britain which, I believe, 
in American it is a private school, but it is a public 
schoo] in8ritain called Christ Hospital. 
I left there when I was 17 when I went to work. 
Did you have any university training? 
X did not. 
In what field did you go to work? 
I went into a firm of chartered accountants. 


The American equivalent is a CPA, as an 
| 
| 


article clerk. 


In other words, take articles to learn to becom 
| 


a chartered accountant. 

How long did you stay with that firm, sir? 
A I was with them for three years when the war 
out anda IT joined the Army. 

How lone were you in the Army? 


Right year. 
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Where did you serve? 

North Africa and Italy. 

You went in as an enlisted man? 

Yes. 

You were subsequently commissioned? 

Yes. 

With what rank were you mustered out? 

As a captain. 

In 19467 

1946. 
G What did you do then, sir? 
A I guess it is fair to describe it as messing around 
for two or three years when I tried to find out what I 
wanted todo. 
Q A lot of us were doing that at that time. 

Will you tell us -- what Shose -- 

A What I decided to do was to return to the accounting | 
profession and finish my qualifications. 
Q Were you finally chartered? 
A Yes. 
Q In what year? 
A In 1950 or °'S1. 
@ And you went to work or practiced with a férm of 
chartered accountants? 


A Yes. 


Q Por how long? 
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For some three years. 

That did you do then, air? 

I then joined 30C in 1956. 

In what capacity? 

Rs a junior accountant. 

What were your responsibilities? 
A ™he usual] »ookkeeping responsibilities at the head 
office of che corporation -- home office of the corpora- 
tion. 

What was the next development of significance in your 
career? 
A In 1958 Decame the group accountant and my job tebn | 
was to consolidate the group figures that came in from 
different parts of the world. 

Tn 1966 I became the chief executive finance, 
which was not at that time -- which didn't carry at that 
time membership on the board of BOC but it was the usual 
top financial duties of the corporation. 

In 1962 F joined the Board as its finance 


director. 


I hope wouldn't -- I won't be tied precisely 
to these dates. 
Nobody will be able to prove you wrong so we are free. 


Rh In 1964 T teecame commercial director. 


| 
| 
| 
| 
Ard the arrangement at that time was a triunkegite, 
| 
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a three-man rule with the managing director having two 
assistants, ome on the commercial side and one on the 
technical side and I was the commercial man. 
The managing director in those daya retired 
for ill health and was succeeded by another »an as 


director who held the office for a few months when he 


died and what emerged in 1966 was the jeint managing 


directors, one of whom was Dr. Nickel Gross and the other 
one was myself. 

That continued until Nickel Groes' death, 
again, from memory, in 1965, when I assumed sole xespon- 
sibility as group managing director. 

I finally succeeded to the ghadumanship 
in March of 1972 upon the retirement of our previous 
chairman, Mr. J. 8. Hutchison. 

Q You have heid the chairmanship since that tine? 
A Yes. 
0 Now, just so that our record may be complete, sir, 
I gather BOC is a corporetion chartered ander British Law? 
Yes. 
It has public shareholdera? 
Yas. 
About how many? 
96,000. 


And it hay a board of directe<zs? 


Yas. 

How vas the board of directors chosen? 

Tt isa chosen in the first place as somn a8 a gap 
appears. It is choean by discussion amongst the existing 
members as to how the gap should be filled and quite 
clearly, whether it is to be filled by an executive 
Airector or non-executive director makes some differences 


to the form of discussion. 


Pinally, some sort of consent is reached and th¢ 


individual either is nominated, if it is -- he is either 
ere or if he is a non-executive director. 
The balance on the BOC board is roughly 50-50. 

In other words, about 50 per cent nonexecutive and 50 
per cent executive. 
Q When you say non-oxecutive, you mean people who are 
outside of BOC? 
A Yes. 
Q Are the directors thus selected, ratified by the 
shareholders? 

They are indeed, at the next general meeting. 

Are your directors paid? 


Yes. 


Honorary or -- 
A $2,500 pounds a year. 
Q Does the board of directors have the responsibility 


of directing the affairs of the company in toto? 
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Yeg. 

And you have spoken.of yourselt and others as having 
hac the positian of managing direecer. 

What is the function of the managing Airector 

or directors? 
A He is primarily charged with the responsibility of 
Gay to day management decisions, working to direction of 
Strategy imposed upon him by his board. 
's) Would it be accurate to describe the managing 
directer as the chief executive officer of the company? 
A Yes, although perhaps I ought to expand a little. 

There have been occasions in the past when ROC had 
had more than one managing director. 
2 Today you are chairman and you also have chief 
executive responsibility? 
A That is correct, yes. 

Are there any managing directors today other than 
yourself? 
4 Not so far as the parent hoard is concerned, no. 
Q And by the parent, you mean BOC? 
A That is right. 
Q Now, BOC has subsidiaries dotted at various places 
around the world? 
A Yes. 


Q About how many companies, 
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A I think at the latest count it waa about 40, 
9 Is there any particular orqanizing principle that 
has dictated where thosa companies should operate? 
A Where they should operate, no. 

T think it would be true to say that this is 
a mixture of planning and aci‘tent. 

I think that is the true experience of most 
companies. 
e So far as planning or accidant is concerned, I 


gather from looking at various exhibits in evidence 


the title the British Empire? 
A That is true. 
MF. THURMAN: Your Honor, Objection. 
“Mr. Topkis has obviously gone from cross t0 


direct examination. 


Ne is starting in the substance now. I didn'‘tobject 


on the qualifications. I let him lead. 

Now, we ought to get the testimony from the 
witness instead of Mr. Topkis. 

MR. TOPKIS: I was leading, of course, in the 
interest of economy of time. 

JUDGE BARNES: All right. 


You referred to the &9C group earlier. 


Will you tell us what that is, sir? 
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: It is -- it consists of the parent compa, the 
British company which has branches, subsidiaries 
throughout the world, all having, for the most part, a 
common interest in a common market and having a common 
purpose, 

9 Does thé group then -- the term “the group” mean 
the sai Nitin and all its related companies around 
the world? 
a Yes, indeed. 
I see. 
JUDGE BARNES: Are these branches and 
subsidiaries all totally owned by BOC? 


THE WITNESS: Wo, they are not. 


In many cases as a matter of policy, there 


is a large minority interest. 
9 Would you describe to us, please, that policy? 
A Yes, I would be pleased to. 
I think the policy that we have adopted in 
group organization owes its form to a number of elements. 
Perhaps the most important is thenature of 
the business in which we are. 
The industréal gas business is such that it 


is not easily exportable. 


You cannot transport quantities of industrial | 
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gas over any great distance and vary rarely across 
national boundaries. 

Tt means, therefore, that in the course of 
building up the group over the last 70 years, the natural 
direction for that development is the export of capital 
and the export of technology, so that theplant and the 
company can be established in that overseas territory 
and complete in itself. 

Now, we have taken the view that all those 
companies, partly because of the nature of the business, 
should be as closely identified with the local political, 


the economic and social scene, as possible. 


Now, I know only too well that all multi- 
national companies will claim to be good citizens inthe 
countries in which they operate and in my experience, 
most of them, indeed, are. | 

The fact is that we try to add to the situation, 
behaving as good citizens, by adding one or two features 
that may not be so common. 


The first is to delegate the maximwa amount 


and to equip that company with its own local board of 
directors, again, most of which are non-exedutive directors 
and therefore not paid by the company, who will provide 


j 


guidance to the management and to whom the local management 


| 
| 
of possible management authority to that local company | 
| 
| 
| 
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will report, and thirdly, to provéde, as soon as the 
time is appropriate, which is usually a matter of the 
record of the local company, the size of it and soe on ,where- 
ever it is appropriate, to put a percentage of the equity 
into the hands of the local nationals. 

In the case of our larger overseas companies , 
we don’t hole sore than 60 per cent, that is a metter of 
deliberate policy. 

We think, by these steps, it reduces the element 
of control fiom London, very substnatially, we think it is 
in the best interests of the group and in the hest 
interests of the operating companies in these overseas 
areas. 
Q rat areas of responsibility remah in Lendon, then, 
sir, so far as these foreign mambers of the group are 
concerned? | 
A The main responsibility resting back in Londen is the 
over-all supervision of group resources. 

Let me put that simpler. Most of the 


emphasis lies in finance. 


j 
! 
| 
| 
i 
| 
| 
| 


To insure that there is a financial policy 
which allows the overseas companies, the operating 
companies, I prefer tocall them, to develop at maximum 
rate and yet not claim too much of the total group 
resources available. 


The other area, of course, is in top 
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management of the company, another resource for which 
there has to be some over-all group control would be the 
wrong word, supervisicn. 
Q I am going to show you a couple of exhibits, Mr. 
Smith, BOCR Exhibit 222 anc BOCR Oxhibit 223, and Tf 
will ask you, sir, to tell us what they are? 
A ax-2792 is the circular letter which the managing 
director in charge of overseas companies, Mr. Hesketh- 
Joues, which I approved, was sent out to our overseas 
companies in Pebruary of '73 which attempts to set out the , 
relationship, the guts of the relatiomship between London 
and the overseas companies and sets out in particular 
those areas -- 

MR. THURMAN: Objection, your Honor. 

The document speaks for itself. 

Just identify it. 

JUDGE BARNES: Well, I think his testimony 
is proper so far. 

You may continue, Mr. Smith. 
A -- sets out in particular those areas where the 
overseas companies are mired to consult with London. 


228,which again was composed by our overseas 


managing director, Mr. Heaketh-Jomes -- it is a paper 


which was sent out civing our rules ef what the role ef 
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the overseas board should be for each of the overseas 
companies havine their own boards. 

OPKIS: I offer them in evidence. 


- BARNES: 1 have one question about 


There is a typewritten note at the top of each 
axhibit as to when itws sent overseas. 


It looks like it is not part of the regular 


MR. TOPKIS: It is not, your Honor. I twas 
out on there for our purposes. 
I was goinc to explain that. 


JUDGE BARNES: Do you want that in? 


MR. TOPKIS: No, 1 would strike that. Although | 


the witness testified tht these documents were distributed 
to the overseas comapnies. 
THE WITNESS: Yes. 
JUDGE BARNES: ‘There is a date at the bottom 
of it, which I take it would be more appropriate. 
MR. TOPKIS: Right. I think that is in fact 
the date that was used. 
JUDGE BARRES: We will strike the typewritten 


sentences at the top. 


Do you have any objection? 
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THURMAN: We are unprepared to make any 


Mr. Topkis has fallen into the trap where he 
criticized complair counsel for aot properly preparing. 

We submit right back that Mr. Topkis and Mr. 
Kaplan are not prorerly prepared. 

They hand us a ).unch of decuments right at 
this moment which they want introduced which we haven't 
had a chance to look at. 

No. 2, Mr. Topkis' misinterpretation of the 
rules of evidence, w ch he has completely misi -erpreted,| 
but, for purposes of this trial, since we were prohibited 
form going into this, on our part of the case we will buy 
his interpretation. 

This gentelman is testifying to this. The 
decument speaks for itself. 

Den't waste this court's tinc with testimony 
from a witness. 

Let's put the document in. Tit is the best 
evidence. He is going about it in the reverse now. He 
lets the man talk for 15 minutes then he says, hey, look, 
we have documents explaining that. 

We will object on relevancy. I have been 


caught blindly on this. 


If the case was so well prepared, why wasn't 
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this given days ago. 

We have been eriticized by your Honor as to 
how many days we have taken. 

They said they prepared well before we did. He 
they come in with a bunch of documents. 

In essence, they are saying, hey, we were 
kidding you before, we weren't really prepared. 

JUDGE BARNES: How many exhibits are we going 
to have in this category? 

MR. TOPKIS: Very few, your Honor, a handful. 

The only reason -~ 


MR. THURMAN: I show your Honor what a handful 


This little company -~- 

MR. TOPKIS: They are annual reports of the 
companies, your Honor. 

MR. THURMAN: They -- 


MR. TOPKIS: We have supplied compiaint Gi cat 


with 95 per cent of the documents we are going to be 


offering. | 


case as always happens, a few documants came to us which we 
thought appregriate to our ase. 


We have supplied copies of them to complaint 


| 
{ 
As a result of deveolepment of complaint Gee | 
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consideration of these documents uatil they have had ample 
time to review them. 

JUDGE SARNES: We will defer ruling on them 
until they have had time to review then. 

MR. THURMAN: I gubmit the other objection to 
start with, the other man testified about it, what good 


is this? 


_ JUDGE BARNES: Mr. Smith has testified generally 


what the document represents. 

He hasn't stated what the document said, I can 
read that. 

He told us in a general way what the document 
purports to be or what it purports te represent and I will 
permit the testimony to stand. 

MR. THURMAN: We were not permitted to ack a 
witness questions where a document was concerned. 

Mx. Topkis has said the hest evidence -- 


IT have no objection ts the deferring of : 
JUDGE BARNES: He hasn't stated -- he hasn't 


tried to contradict what this document says. 


Ke asekd him to describe it generally. 
MR. THURMAN: We weren't even allowed that much, 
your Honor. 


JUDGE BARNES: I am not going to acospt that, 


Mr. Thurman. 


BY MR. TOPKIS: 


Q Mr. Smith, there is reference in some of the exhibits 


that have been received to an entity known as BOC 
International. 

Would you tell us what BOC International is? 
A KOC International is a body which is composed of | 


myself as chairman, the UK managing @irectors as they were 


Jones, plus the directors of the four overseas companies, 
the South Afrivan Company, Australian Company, 
Indian Company, and the Canadian Company, who meet twice a 


year to talk. 


last year and the overseas management Airector, Mr. nee 
| 
| 
| 


It is not an executive body of any kind. It 
is there to discuss group development, group policies and 


to discugs and exchange views on experiences and how 


things are going and how they should go. 

It must emphasize that it has no executive ean | 
at all and any conclusion which that body reaches requires | 
subsequent executive approval either fromthe BOC board | 
or wherever it is relevant. 

9 That brings to mind a question about your decision- 
making process. 

When an overseas member of the group wants 
to do something, how does it decide what things that 
overseas member can do on its own andwhat it has to check 


és 


back with London on? 
LY XY will start answering by saying that as far es 
authorization of expenditures is concerned, there are 
two areas where consultation and agreement with London 
is essential. 
The first is if any overseas company wants 
to start business jp .a new geograrhisl area, a new country, 
and if they want to start business in a new product, 


that is the second one. 


Outside of those two, the iniiihin of authorized 


expenditure are gemerous in that if it is ordinary 
expenditure with respect to existing business, the 
original approval of the budget for that country goes nine- 
tenths of the way for getting total approval irrespective 
of the sum of money. 

Now, what happens on those occasions when 
approval is required is that the management of he ever- 
seas company puts its proposals together and first 
requires to get the approval and consent of its local 
board of directors and the normal custom is for ea copy of 
proposal from management at the time it goes to the local 
board te be sent to our overseas managing director in 
London and it depends very much upan the significance 
of the investmentproposal but Lendon wouldn't look at it 
unfil it has first received the approval of the local 


x 
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2 board. 
3 | Subsequently, there will be discussion between 
4 |i London and in particular, through the managing director 
5 of overseas and the company concerned, in order that we 


6 | have a full understanding of what is proposed and the final 


| approval is given by the BOC board itself, when the 


8 overseas managing director takes the proposal on behalf 

9 of the overseas company to the BOC board who alone 

10 can give approval in those two particular areas, starging i 
1! a new country or new products. 

12 | Q Would that procedure apply to any proposed | 
13 acquisition by an overseas company? | 
4 A Certainly it would. | 
15 | Q There has been received in evidence, I believe, as | 
16 | Commission Exhibit 292, the annual report of B0C for 1973, ! 
17 | the year ending September 1973, if I may furnish a copy | 
18 | toyour keope and to you, Mr. Smith, and I would like | 
19 || you, Mr. Smith, to run through the annsal report with me. 

20 : Let me first ask yeu, this annual report is 
21 dated September 1973. 

22 Does it, however, in fact, sir, recérd the 

23 status of BOC as it stood in November of 1973? 

24 | MR. THURMAN: Objection. 


25 The annual report speaks for itself. 
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JUDGE BARNES: Well, I don't know whether it 


Goes or not. 

We would have to find out -- 

MR. THURMAN: He is leading in the first plese. 
Tt is leading. 

Smecondly, it speaks for itself. 

Any self-serving remarks can only be expanded 
by more self-serving testimony here. 

You can't expand upon — 

JUDGE BARNES: Mr. Thurman, just make your 


objection succinctly so I can rule on it. 


I dno't need a lot of comments. I need an 


objection that I can rule on. 


What is your objection? 


MR. THURMAN: I was just following Mr. Topkis' 


I'd better go over to my style and make a 


concise objection. 
JUDGE BARNES: Let's have them then from now On. 
It is easier on me, for wysake. 


MR. THURMAN: I wish this had started quite awhil 


Objection number one, to his leading question 
objection number two is that it speaks for itself. 
They are self-serving statements that can be 
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hald against complaint counsel but not in their favor 
then they try to expand upon more self-serving statements. | 
JUDGE BARNES: I will sustain the objection 
on it heing a leading question. 
Mr. Topkis, can you rephrease it? 
BY MR. TOPKIS: 
9 Mx. Smith, were there any significant changes in 
SOC operations or circumstances from the end of September 
of 1973 and the end of November 19737 
A No. 
Q Now, I see -- 
MR. THURMAN: What was the mswer? 
JUDGE BARNES: The answer was no. 
9 I see on page F, it is marked, but let me show it 
to you, there is a page headed the BritishOXygen Company 
Limited. 
A Yes. 
Q And on that page there appears -- 
A It is page 4. 
ny ~- an indication that there are three managing 
directors, Mr. Hesketh-Jones, Mr. Laister, and Mr. 
Williams. 
You earlier testified that as of today there 
no managing directors. 


Could you offer any enlightenment to that 
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seeming discrepancy? 
A Yes, indeed. 

There have been a number of changes, in fact, 
in the top organiz ation of the BOC group, since, in fact, 
January 1, 1974. 

9 All right. That is all I needed. Thank you, sir. 

Now, going on to -- it is page 8, I believe, 
it is headed “Report of the directors continued,” I 
see that that refers to a gases division. 


Will you tall us, please, what is the gases 


Givision of BOC? 
A It is a segment of the UK business which, for 
convenience, we have described as the gases division. 


It handles the industrial gas business we have in the UK. 


couple of pages, welding products division, advanced 


engineering, Medishield, metals division, chemicals 


| 
Q There are various other divisions listed on the next | 
| 


division. 


Yhat are they, sir? 


A Similar convenient sectionsof the business, split 
in that way for wanagement convenience purposes. 


Q And this ie all UK business? 


A Yes. 
Q Ie that true also of Medishield, referred to on 


page 9? 
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A Madishield is a new organization which has been 
set up to pull together the medical equipment business 
that we have throughout the world. 

We are in the medical equipment business in 
most places in which we operate and the purpose of 
Medishidld is simply to pull tem together under some form 
of central management direction. 

In other words, on an international basis, 
rather than on the UK and overseas business that this 
report refers to mostly. 


JUDGE BARNES: Medishield handled a little 


differently than your other operations? 


THE WITNESS: It is handied from a central 
point, internationally. 
Q And then over on page 10, I believe it is, the key 
word is “consumer products division." 
A Yes. 
Q That d#vision, is that a UK division aiso? 
A Yes. 
Q Incidentally, when we speak of UK, does thatmean 
only the United Kingdom or does it include other areas? 
A We include in the UK the bits of businees thatwe 
have in Western Europe hut that is as far as it goes. 
Q and Scandénavia? 


A I would include Scandinavia in Western Europe. 


ad 
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And then the report continues, referring to over- 
seas cempanies. 
Those are all the group companies that ws heve 
referred to before. 
A Yes. 
a] I see thatyou have a reference here at thebotteom 
of the next page to a joint venture with e Japanese 
company, NipponSanso. 
Could you tell us what that is, sir? 
I am looking for the reference. 
MR. TOPKIS: If I may approach the witness, 
your Honor? 
JURGERARN FS 3 The bottom of page 11. 
A This is a very small joint venture company that we 
formed in Japan, half being owned by Nippon Sanso and 
the other half by Edwards High Vacuum Company, which is an 
attempt to market some of our vacuum equipment in Japan. 
Q Now, does British Oxyyen have any facilities for the 
manufacture of air separation plants? 
Yes. 
And you know what I mean by air separation plants? 
Yes. 
It is a term familiar to you? 


Yes. 
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Q What is it, just so there is no misunderstanding? 
A It is a paint designed, around a process, for the 
purpose of producging the breakdown of the air into its 
component parts and those parts which we use, for the 
most part, in our industry, are, of course, oxygen, 
nitrogen and argon. 

There are other elements much rerer on a much 
more -- they are more difficult to obtain for which 
there is a small market. 

Q Referring to those manufacturing facilities, BOC 
has facilities for constructing such plants? 
A Yes, sir. 
Q Where are they, sir? 
A At a place called Edmonton, which is north of 
London. 
| Where do you sell the plants that are manufactured 
in Edmonton? 
A All over the world. 
9 And how do you sell them? 
MR. THURMAN: Objection. Remevancy. 
Air separation plants is no part of this case. 


MR. TOPKIS: I will be delighted to acknowledge 


That is something else having gone down the 


THURMAN: I didn't plead anthing about 
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sales of air separation plants. | 


JUDGE BARNES: I will permit you to anewer the 
question, Mr. Smith. 
THE WITNESS: Could I have the question repeated 
please? 
MR. TOPKIS: May I rephrase it, your Honor? 
JUDGE BARNES: All right. 
Q slow do you sell these air separation plants? 
A Through a sales force and usually with the assistance 
of the overseas company, if it happens to be in the area 
in which the demand arises. 
re) To whom ere they sold? 
A Well, they are sold either directly to a steel maker 
or a chemicals maker who requires a lot of oxygen or 
they are sold to an industrial gas company who, itself, 
will produce the gas and then sell it on to the steel maker 
or the chemicals maker. 
Q Are you familiar with the term turnkey deal? 
A Yes. 
Q What does it mean? 
A The total ever-all project, contract, if you like. 
Q You mean you build the plant and turn the key over 
to the owner? 
A That's right. 


Q That is one way that you #ell such plants? 
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Yes, indeed. 
Q Do you also manufacture them under other einen 
A Well, as T said, we do -- they are either sold 
direct to the man who consumes oxygen or they ae sold 
to a company who provides the services of providing the oxyg 
to the final consumer. y 
If I may give an example of that? | 
We sell oxyyen plants to our Australian 
company who buys the plant from Fdmonton, sets up the opera 
tion and pute oxygen down a pipeline to a steel works. 
9 So sometimesyou will be selling to someone who 
will supply oxyqen, is thet right? 
A Yes. | 
Is there a trade term fo: hat type of arrangement? | 
Quite ea number, actually. | 


I wm trying to find one which -~ let me zero in| 


j 
| 
| 
| 


a little bit. 

Q The term supply scheme -- 

A Yes, that is a term certainly used in the UK. 
Whether it is used in Norht America, I amnot 

sure, but it is used in the UK. 

Q What do you mean by a supply scheme as you use the 

term? 


A It is a contract with a company. A company such as 


ourselves, an industrial gas company enters into a contract 
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with a steel maker or a chemicals maker for the supply 


of, usually, a very large quantity of oxygen or possibly 


nitrogen, down a pipeline and usualy it is a ten or twelve 


or |fifteen-year contract. 


It is a lonq-term contract. 
9 And when you ehtered into such a contract, when the 
supplier with the supply scheme entered into such a 
contract, what would you do, goahead and build the plant, 
or what? 
A You mean, having sort of one a tender fora supply 
of gas? 
2 Yes. 
A Yes, we would buiid theplant, put it down and hope 
to turn on the top and have the gas flow down the steel 
works, the ultimate customer. 
9 Typically, how do the steel and chemical compahies 
who are either purchasing plants or seeking supply 
schemes go about getting in touch with you or the other 
suppiies? 

MR. THURMAN: Objection to the form of the 
question. 

JUDGE BARNES: The word “tvpically*? 

MR. THURMAN: Typically and where. Is that 
Australia now? 


He said they aold their own company in 
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Australia. 

I don't consider that a sale, myself, but what 
are they talking about? | 

JUDGE BARNES: Your objection is sound. 

Could you rephrease the question? 

MR. POPKIS: Surely. 
BY MR. TOPKIS; 
Q Is there any relatively uniforn pattern whereby 


steel companies, let us say, around the world, obtained 


MR. THURMAN: Objection. No foundation. 


Are we talking about 2 market in this complaint 


This man is a finance man <- 


JUDGE BARNES: IY think the man, Chairman ef 


bids or offers to supply tonnage plants? | 


BOC is probably familiar wth this. 
MR. THURMAN: He never told us that he has ever 


sold a steel company or 4 chemical company or that: he has 


ever visited one in the United Seates. 

Certainly we have to have a little foundation 
here as to what he is basing his testimony on. 

JUDGE BARNES: Let's have e foundation question 
Q Mr. Smith, have you ever negotiated a sale of an 
air separation plant? 
A Yes. 


Many times? 
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MR. THURMAN: It is leading. 

Flow many times? 

I have been involved in prebably 25 negotiations. 

Any of them steel capanies? 

Most of then. 

Any of them chemical companies? 
A Yes, a few. 
9 Now, sir, can you tell us, is there any particular 
pattern whereby steel and chemical companies -- 

MR. THURMAN: Objection. 


JUDGE BARNES: Let hbm finish his question. 


MR. THURMAN: I might want to hel p him in an 


MR. TOPKIS: I am getting along pretty well. 
Q Is there any pattern whereby steel or chemical 
companies solicit tenders whereby -~ 
A Yes. 

MR. THURMAN: Objection. 

Don't answer until I object. 

Where are we talking about? 

MR. TOPKST: Around the world. 


MR. THURMAN: Are you talking about the United 


JUDGE BARNES: It is still part of the world. | 


MR. THURMAN: There has been no basis for him to 
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testify that. he knows how steel companies operate in the 
United States. 

JUDGE BARNES: He said he has been involved 
in at least 25 negetiations and I think he can answer this 
question. 

MR. THURMAN: Your Honor, if you would permit 
me, I would submit tat steel companies in Japan may operate 
one way. 

He hagn‘t tied it in that he operates in the 
same fashion. 

JUDGE BARNES: He is then to answer the 
question and tell us if there is a typical way and tell us 
if in Japan they do it in one way and in Australia in 
another way. 

MR. THURMAN: He may operate 25 contracts 
with a steel company in Britian, the United Kingdom. I 


don't know this. 


JUDGE BARNES: I don't know but I hope he will 


Answer the question. 

THE WITNESS. I have forgoveen the question. 
Can you read it? 

MR. TOPKIS: I will rephrase it. 

JUDGE BARNES: Let's see if the reporter is 


getting it down. 


ey 
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(Question read.) 
Q Mr. Smith, typically, ts there any patéern whereby 
steel and chemical companies around the world seek tenders 
of construction or supply of plants? 
A Yes, sir. 
Q Would you describe that pattern? 

MR. THURMAN: Objection. 

We would prefer that if they are typical, that 
he explain that. 

MR. TOPKIS: We will bring that out. 

JUDGE BARNES: You may answer. 
Pe The pattern is composed cf the fact that there aire 
a number of sanall companies who are makers of air separati 
plants ané in fact, upon any tender, the sam number of 
numbers, the same names of companies always appear. 
Q Who are these companies who have the capacity to 
buile aftr zeparation plants? 
A The American compates are Utinion Carbide & Air Produc 
BoC is the 8 ritish company, L'Air Liquide is the French 
company and they have facilities in Canada and in Germany, 
the Linde AG Company has that facility. 

One should add that there are three Japanese 
companies also who can build air separation plants but -- 


no, let me leave it at that, the answer to your question. 


ie) How is it that steel companies or chemical companies, 


ft 
c, 


e 
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typically, seek >i:tn fram these cumpanies which can budia 
air separation -lante? 

MR. THURMAN: Objection, your Honor, until 
we get to -- who are we talking about? what Companies , 
where? 

MR. TOPKIS: I will develop that. 

MR. THURMAN: I think he ought te put the horse 
before the cart. 

He will develop first what he warts to put 
in the record and then he is going to develap what the man 
is qualified, 

JURGE BARNES: I think the witness is competent 
to answer. : 

How do steel and chemical companies go about 
soliciting offers? 


THe WITNESS: it is normaly by written inguiry. | 


Q And typically, is the inquiry livwited to one supplier 


or do you find that wu are bidding against other suppliers? 


MR. THURMAN: Objection, leading. 


JUDGE BARNES: It is not a leading question. 
You may answer the question. 


A The inquirey would normally qo to everybody capable 


| 

| 

About as far as you can lead. | 
| 

| 

| 

| 

| 

| 


of building the plant and supplying the requirements of 


the steel works and chemical works. 
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MR. THURMAN: Your Honor, I don't want to take 
issue with you but the question would be who does this 
go to. Thatis a very direct question. 

But not, does it typically go to -- 

JUDGE BARNES: He said one or many. 

I don't think that is leading. 

MR. THURMAN: Why can't he ask a direct 
question? 
e) Sir, you have described for us the ways in which bids 
to construct air separation clarts are typically sent out 
by steel and chemical companies. 

Would you describe for us the way in which such 
companies or any other seekers of supply schemes seek 
such schemes? 


A Yes. 


They will frequently go to the industrial gas 


companies who operate in their own territory or country 
and seek the supply from them. 
This is probably the more usual form. 
JUDGE FARNES: This would be a good point to 
break for lunch, 


(Luncheon recess taken at 12:30 p.m.) 
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Whereupon at 2:00 o'clock the hearing resumed. 

JUDGE BARNES: You may proceed. 

MR. TOPKIS: Your Honor, I have conferred with 
iny frient, Mr. Thurman and he tells me that I may now 
offer 222 and 223, that is, he has now had an opportunity 
to consider them and I do offer then. 

JUDGE BARNES: Any objections? 

MR. THURMAN: I would like voir dire. 

JUDGE BARNES: Yes. 

VOIR DIRE EXAMINATION 

BY MR. THURMAN: .,- 

Q Mr. Smith, did you é prove these documents? 

A Yes. 

Q Is there any indication of your approval or when did 
you approve them? 

A Weli, they will have been approved bafore they vere 
dispatched to the operating companies. 

Q Do you know when they were dispatched? 

A Very soon after the date that the circulars were 
prepared. 

Q I can't hear you. 

A They were dispatched very soon after the dates on 
which the circulars were prepared. 


Do you call September of '72 and February of '73 
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very soon after, do you call that very soon? 

A May I just consult the documents first? 

Q Yes. 

A The first one is dated July, 19372 and the second 
one is September of '72. The September of '72 one, there 
was some delay in having them dispatched because, in 
fact, what we did was to have the document dispatthed at 
our BOC International meeting. This, as you will recall, 
was the forum of discussion which we have and it is a 
platform on which both the U.K. top executives and the 
overseas directors of the companies can discuss matters 
of group interest and these, of course, are matters of 
group interest. 


I would suspect that the delay that took place was 


that we wanted them discussed at BOC International before 


it was sent out. 

Q One was sent out the same day. Was that discussed 
before the Board? 

A Let me see which one. 

MR. TOPKIS: I am not sure I understand the 
basis of Mr. Thurman's suggestion that one was sent cut 
the same day. 

MR. THURMAN: Well, it was dated back on -~ 
there is no number on it but the third page was duced, 


supposedly by the author on July 21, 1972. There was a 
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notation and I don't know where the notations come from 


but it says “send out to the overseas company on 21, 
July, 1972." 

MR. TOPKIS: We said we added those notations 
and they have been deleted from the documents. 

MR. THURMAN: Why? 

MR. TOPKIS: They were added by us and not 
part of the original documents. 

MR. THURMAN: We don't mind if you add them 
as long as it is fact. 
BY MR. THURMAN: 
Q Was this gent out the same day? Did the Board 
consider it? 

Why would one go out the same day and -- 

A I don't recall the exact circumstances unfer which 
they were dispatched in 1972. But, they were dispatched, 
no doubt. 
Q All papers going to the British Overseas Companies 
were brought before the Board? 


A Not all papers, by any means. 


Q Why would these particular mpers be brought before 
the Borrd? 

A I think it is a matter of relative importance. If it 
is a matter of telling the overseas companies what we 


expect to be consulted on, that is amatter of sufficient 
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importance that will require the BOC Board listening. 


e bo you have any Board minutes in which you discussed 
these? 


A I can't recollect. 


Is your approval indicated anywhere on these documents? 


Is my approval? 

Yes. 

Well, all I can tell you is that they would not have 
gone out without my approval. That I am quite sure of. 
wv What form of approval do ypu give it, then? 
A Well, Mr. Hesketh Dunes office is right next to mine 
and it would have been a matter of discussion, probably 
over a number of weeks, before they reached their final 
form. 
Q bo you have any regulation or policy or something 
as to what documents come up for your approval before it 
goes out and what doesn't come before you for your approval? 
A there is no written instructions. But, over the 
course of years, general experience and understanding, I 
am sure, it is quite clear in what I am interested in and 
what I am not interested in. By and large, things th. 
are important generally in terms of group interest are 


things that <= would want to see and approve. 


| 


| 


| 
' 
} 
1 
' 
| 
| 
! 


| 
| 
| 
| 


Q You are absolutely sure that you saw these documents -- 


A I am quite certain of it. 


| 
| 
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as there been any other document since that time? 
JUDGE BARNES: This is going beyond voir dire 
We @le going inte cross-examination new. 


MR. THURMAN: I have two objections, Your 


I think that there have been minutes, these 
were considered by the Board and we would like the minutes 
to see what consideration was given. Number two, we have 
an objection on the grounds of reiew3nev. I think Mr. 
Topkis ought to indicate the relevancy 2f these documents 
and how it relates to this case. 

JUDGE BARNES: Well, we could use a relevancy 
explanation, Mr. Topkis. 

MR. TOPKIS: Certainly, Your Honor. 

There are really two elements of relevance. 

First: I think when Your Honor is considering 
the question of the significance of an acquisition stock 
interest by BOC in Airco, I think Your Honor will be 
given guidance by the formal definition of how BOC works 
with and relates to companies abroad in which it has an 


interest. 


Secondly, most specifically, there has been 
testimony here that one underling or another in one company 
or another had one conversationa another about a possible 


acquisition or something like that and I wanted Your Honor 
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to kmow the precise mechanics by which acquisitions are 
considered by the BOC group. 

MR. THURMAN: if thie is relevant, why wae it 
not submitted under subpoena? 

MR. TOPKIS: Not everything that was relevant 
was submitted under subpoena. mily the documents called 
for. 

MR. THURMAN: We asked for documents relating 
to acquisitions and I think if control was part of it, 


this should have been considered. 


JUDGE BARNES: I don't think they were necessarily 


related to any specific acquisition. These are jeneral | 
| 


company documents. 
I will overrule your objection and receive -- 
MR. THURMAN: If it is not voir dire, perhaps 


Your Honor will correct me and then I can bring it up on 


cross but I would like to know who these were sent to, 
what companies. 


THE WITNESS: May I answer that? 


JUDGE BARNES: Yes. 

THE WITNESS: They were sent to all our non-UK 
overseas companies. 

MR. THURMAN: I wold like to know, specifically, 
maybe it is a cross-examination qrestion but I would like 


to know specifically who “all” means. 


” 
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JUDGE BARNES: I think you can take the list 
of subsidiaries and all those not in the UK they were sent 
to. If you want to ask him about a specific one, perhaps 
you ought to reserve that for cross~examination. 

I will receive -- 

MR. THURMAN: Another thing is, it is not 
properly marked. I don't know if that is my problem or 
not. It might be hr. Topkis' problem. 

I believe the BOC stands for 
British Oxygen and if Airco submits exhibits, I suppose 
they will cal] them Airco or will you use different 
numbers? 

MR. TOPKIS: Our‘s are BKOCRX followed by a 
number and Airco's are -- 

MR. WOLLEN: RAX. 

MR. THURMAN: I guess it is my responsibility 
to see that these follow commission rules. It should be 
A, b, C and D. 

JUDGE BARNES: Yes. It should be that way. 

MR. TOPKIS: Your Honor, I apologize. I asked 
that the rule be checked and I won't point an accusing 


finger but I was told that it wasn't required under the 


rules. If it is required, we will do it, Your Honor. 


JUDGE BARNES: Thank you. 


MR. THURMAN: I wish you would point a finger 
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at who told you this. Certainly, I didn't tell it to you. 

MR. TOPKIS: I didn't mean to suggest that. 
I just didn't mean to differentiate anong my colleagues, 
not my adversaries. 

JUDGE BARNES: I will receive BOC Exhibits 
RX222 A through C and 223 A through D in evidence. 

(BOC Exhibits RX222 A through C and 223-A thru 
D were received in evidence.) 
BY MR. TOPKIS: 
Q Mr. Smith, going back to where we were just prior 
to the luncheon recess, sir, we were talking, you will 


recall, about BOC's manufacturing and selling air separation 


plants and I think you told us that you sell them to 
Steel and chemical companies for their own use; right? 
A Right. 
Q Do you sell them to any other customers? 
A We certainly sell them to industrial gas companies 
who would use them for the purpose of basing a supply 
scheme. 
Q And occasionally for resale? 
A Resale, very occasionally. 

If we were using any of our associate companies, yes. 
Q So, when one of your associate companies manages 


to negotiate the sale of an air separation plant, you will 


sell the plant to the associate company and the company 


3 
will resell it; right? 
A That frequently happens, yes. 
Q But, when you are dealing with a company which is 
net an agsocilated company, what happens? 
A We are talking about selling to another industrial 
gas company? 
QQ Right, sir. 

MR. THURMAN: Objection, Your Honor. He is 
leading -- 

MR. TOPKIS: I will withdraw the question, 
Mr. Thurman. : 


Q Do I gather from what you just said, sir, when you 


| geld to other non-affiliated gas companies, it is fer a 


supply scheme? 
A Yes. 

MR. THURMAN: Objection. He is leading the 
witness. There is no foundation -~ 

MK. TOPKIS: I will develop it. 
Q Do you, on occasion, sell to industrial gas 
companies? 
A Yes, we do. 

MR. THURMAN: Are you finished? 

De you -- 
MR. THURMAN: Wait a minute. 


JGDGE BARNES: What is your objection 
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MR. THURMAN: He didn't let the man finish. 
He said he sells to related companies. 

JUDGE BARNES: He said earlier that he sells 
to other trdustrial gas companies. 1 recall hie tes 
tiwony specifically. He said he did and usually for a 
supply arrangenent of some sort. 

You may proceed. 

BY MR. TOPKIS: 

Q Now, Mr. Smith, speaking of direct sales to other 
purchasers other than industrial gas companies, you have 
mentioned steel companies and chemical companies; do you 


sell to other industrial users? 


A The only other type of customer that I can think of, 
at the large end of the business, tonnage-wise, would be 
giass wanufacturers who buy large scale plants for the sale 
of nitrogen in the floating glass process. I can't bring 
any Others to mind. 
Q when you speak of memical companies, you include 
petrok chemical compaiies? 
A Not in the form of large plants. It could be smaller 
plants. 

So, you sell smaller plants also? 

Yes. 


How do you differentiate betwean the two? 


It is largely a matter of convenience. Por the most 
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purposes, we consider anything larger than 50 tons a day 
production as being tonnage, although, infact, in these 
ways, a Mundreu tuns anc above is more likely to be 
required. Anything less than 50 tons a day, we would 
regard as a small plant. 
Q And do you sell these small plants the same way that 
you sell the large plants that you have been discussing, 
or differently? 
No. No basic difference. No basic difference. 
Do you have the same competitors in the sale of these 
plants that you have in the sale of larger plants? 
No, they are quite different. 
Who are the competitors in the smaller end of the 
business? 
A Tnere are a cOnsiderable number around the world. 
The people that we come up against most frequently 
are Superior Products in this country, Petrocarbon in the 
UK. Those are the two that mest easily come to mind. 
Q Now, going back to the larger end of the business, 
when you ar dealing with steel and chemical companies, you 
have testified, I believe, and correct ma if I am wrong, 
that sometimes they go to turnkey purchase and other times 
they are interested in supply schemes? 
A That's right. 


Q In your negotiations with such companies, sir, could 
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you tell his Honor what your experience indicates have 
been the factors that go into the uecision to go the 
supply scheme route or the turnkey route? 

MK. THURMAN: Objection. Using Mr. Topkis' 
words, he is reading the minds of the customers. 

How does he know? 

MR. TOPKIS: I will take whatever is articulated 
to the witness. 

MR. TIURMAN: It is hearsay. 

MR. TOPKIS: I am not offering it for the prooof 
of it. I wm offering it for the circumstances under which 
the companies will go one route or the other. 

MR. THORMAN: That appears to go to the truth 
of it. Using Mr. Topkis' other objection, use the best 
evidence. Call the company. 

MR. TOPKIS: We will call a steel witness. 

MR. THURMAN: I don't see him listed. 


JUDGE BARNES: I will let Mr. Smith testify 


as to what his experience has told him causes a company 


‘to go one way or the other. 

MR. THURMAN: My Objection is a time freme, 
a location, a basic foundation question. 

JUDGE BARNES: Let's have a time frame, anyway. 
LY MR. TOPKIS: 


In recent years in your dealings with steel and 
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a 
chemical companies, will you tell us the circumstances 


ander which they nave gone way or the other way in their 
SeGeE ATAGHA WITS you. FC pou can feli ue af a pabbeey, 
If you can't, say you can't and that will end the matter. 
MR. THURMAN: Objection. He put the time frunue, 
“recently.” I didn't ask when. 
Mx. Topkis should know how to ask a question. 
JUDGE BARNES: These are general questions. 
I wili overrule your objection. 
You may answer. 
A Our belief is, the two main factors are, first: 
whether the steel company wishes to expend the capital 
itself or whether it wishes to have the industrial gas 
company supply the contract and whether the industrial gas 
company can supply the steel maker a better deal than he 
would get through buying his own plant. 
Q Would you tell us the circumstances -- what effects 
your judgment as to the price level that you will offer 
as Lotween a turnkey deal and a supply scheme? 
A In our experience, the return that one can get from 
the capital involved in the supply contract is so in- 
fiuenced by the competitive situation, that is rarely more 
than the cost of the money involved and that the real factor 
so far as we are concerned, is whether we can supplement 


that income by having gas available from that tonnage plant 
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to sell into the «serchant markat. 
1, I see. 

So, if you could have gas available to sell into 
the w.erchant market, what effect would that have on 
your price? 

A It wouldn't have any effect on the price we charge 
the steel maker because that is conditioned by the 
competitive situation. But, it wolud have influence on 
as to whether we intend to bid for that supply contract 
or we would be looking at the overall return. In other 
words, the return we got both from the supply contract 
or from the sale of any spare supply gas in the merchant 


market. 


Now, sir, I want to ask you to turn your attention 
back to 1968 and bring to mind, if you can, the question 
of the future development of BOC as matters stood then, 
in 19866 in the gases business and I am going to ask you 
in connection with that, to take a look at BOCRX57 and 
ask you if you can tell us what that document is? 

MR. THURMAN: Your Honor, I would like to go 
back a minute. 

I didn't realize that Mr. Topkis was going 
into another area. I would like answers stricken, 


dealing with steel companies. 


wrest 


Mr. Topkis keeps saying he is going to ti 
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it up with where these companies are located and he 
never doen, Acewiwdine to the ge@enti, BOC duean'@ eell 
industrial gases in the United States. So, certainly, 
we can't bee talking about the relevant geography market 
at alleged in the complaint. 

I think that certainly, for this record, this 
man's testifying should be tied down to what is relevant 
to this complaint. 

JUDGE BARNES: I will deny your metion to 
Strike the testimony. 

Let's proceed, Mr. Topkis. 

BY AR. TOPKIS: 
Q Could you tell us, please, what F’"7 is? 


A Yes. Pretty well throughout 1966, what we were 


doing was trying to draw a deep breath and stand back 
from the situation and consider, totally, the direction 
of the group. < was something of a water shad in the 
development of the group. 

We have bees through a number of changes in organi- 
zation anc we had the misfortune of losing two managing 
directors very quickly. 

It was also , incidentally, soon after the formation 
of BOCI — 


Q BOCI? 
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LOC Intexnational, which was brought into being, 
mainly, s0 we could get the general views ‘available to us 
aroun the yroup ard what we were saying to ourselves is 
that it is time we stopped and looked at the total 
uituation to sec where our future lay. 

Q Aad what role did BOCKRAS7 play in that -- 

4 This paper was, in fact, prepared, in the first 
place, for discussion at BOC International as a general 
overview of our international role. 

[ see. 

And 1c it approved by BOC IAhternational? 

a Well, BOC International, being a sort of forum, 
all one caa say about it is that it did provide a rather 
satisfactory basis for discussion and that there was no 
dissenting voice. That this work presented a fair view 
as to where we should be moving, internationally. 

Who participated, again, in BOC International? 

A The three UK managing directors, plus the managing 
directors of the Austrailian, South African, Indisn and 
Canadian companies and I chaired the meeting. 

Q This document bears the date of May 16, 1968. Was 
that the time it was presented to BOC International? 

A Yes, indeed. 


MR. TOPKIS: I offer it in evidenoe, Your 
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JUOCE BARNES: Any objection, Mr. Thurman? 


Mu: HURMAN: I would like voir dire. 
JUDG* BARNES: All right, proceed. 
VOIR DIRE EXAMINATION 
BY MR. THURMAN: 
Q Mr. Smith, what was your position at that time, 
1968? 
A I was the group managing director. 
Q What was your participation ir this document? 
A As chairman of BOC International, pretty well, all 
documents that came to BOCI came to me and were discussed 


with me. I had overall charge at this new look we were 


trying to make to the total future development of the 


group. 

The author of it, whom, I think was Mr. Hesketh Jones 
may I refresh my memory — yes, Mr. Mesketh Jones who was 
the overseas managing director, we discussed this very 
fully before it came pefore BOCI for discussion. 

Q I understood -- I understood first that you were 
not chairman and now you said -- 

A Group managing director. 

Q I believe you stated "as chairman.” 

A I was chairman of BOC International, this little 
committee, I called it a forum. I chaired that meeting 


like I always have done. I chaired it in my capacity as 
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group managing director of BOC. 

Q Was this ever approved by BOC? 

A By -=- 

) By the BOC Board of birectors? 

A I don't know. I can't remember. 

Q I didn't understand your testimony. Did you say 
this was approved by you or that there was no objection 


to it? 


Q You did not go up to the Chairman of the Board as 
you pretiously testified before, the chairman of the board 
of BOC approved all policy matters. This is not a policy 
matter. 


A Certain aspects of it certainly are policy matters. 


| 
| 
A It was approved by me. 


Q Then what you testified earlier was not correct; 
is that right? 


A We were talking about a different chairman. 


Q But you said this was not approved by the chairman 
of BOC International Limited or whatever your official 
name is. 

A Can I clarify this? Because I think there is a 
little bit of confusion. 


Mr. Hesketh Jones mc * were probably the original 


instigators of BOC International. BOC International is not 


an executive body. It is simply a talking shop made upof 
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revresentatives from voth Un ana overscas. 


vow, in my capacity as group managing director, 1 
chaired that talking shop. As to whether this particular 
paper was first approved by KOC board before I took it to 
BOC International, I can't remember. It may be that by 
searchinr the 2OC board minutes, we may find some reference, 
J don't know. 

What Ll can say for sure is that since this was a 
basic document to the look at the future development of 
the group, it was a paper which was discussed by Mr. 
Hesketh Jones with me and approved by me as chairman of 
BOC Internationel, before it was discussed there. 

a Tell me if I am wrong, Mr. Smith. 

One document you stated, a policy has to be approved 
not by the chairman of International but by the chairman 
of BOC. Ncw, you turn around and on the other hand you 


Say that is not 80. 


A I said, since I was the chairman of 30C international, 


that has been the case. 

MR. THURMAN: We have no objection to this 
going in as it exists. But, we have objection to it on 
the ground that this is the policy of BOC. It is in- 
consistent policy. 

He says all the policy matters nave to be approved 


by the Board of BOC, not International but by BOC. 
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‘here is another document wnhien says, well, 
this wasn't approved by them but it was solter. There is 
an inconsistency tnere. We would admit it as a dooument 
prepared by iiesketh Jones but not for the truth of the 
matter. 
TOPKIS: I am not putting it forth as 
policy of 39C, Your donor. 
“&t S30 you will know wnere we are going, 
Your Honor, there is a sequence of documents here and 
tne story they tell is a simple one. 
luis is the first. This is the one that says 
we have problens, let's take a look at them. The ensuing 
documents will be the development in the taking a look 
at the problems. This is the first in a string. 
For my present purposes, I don't quarrel with 
the witness when he says that it has policy content in it. 
JUDGE BARNES: All right. I will receive 
Respondent's Lxnibit RXS7A through H. 
(Respondent's Exnibit KX57A through H 
received into evidence.) 
MR. TOPKIS: If I may, Your Honor, I would 


like to call to your attention, very brief portions of 


this document that we would like your Honor to consider. 


MR. THURMAN: Before we get started on that, 


Your Honor, it speaks for itself. There is no use in 
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reading something from the document into the record -- 


JUDG!’ SARNES: de can call my attention to 
any part of the docwient that he thinks is relevant. 

MR. TOPKAIS: Just a little bit, Your Honor. 

The first page, the second paragraph, the 
document says what #0C really is today is a 3ritish 
company which has over the years, started up or acquired 
& number of associates or subsidiaries overseas, most of 
which today are flourishing. All until recently, in the 
Commonwealth, all until Italy, English Speaking. Small 
units in small countries, comparatively under-developed. 
We nave been notably absent from USA, continental Europe 
and Japan, containing between them, over fifty pereent of 
the world's industrial production and holding witn UK, 
practically a monopoly of the non-communist world's 
advanced technology. 

Over on the second page, under the heading of 
parameters aefining 5OC's scope to becoming increasingly 
international, we go down to the paragraph beginning 
examining these, the first statement of group objectives 
and some code that follows says, to move toward becoming 


& fully international company with special reference to 


technological achievement. We are going in starting up 


and building to meet market demand to all levels of 


sophistication in the industrial gas business. This is 
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at present our main strength. It is one we can still 
exploit in many of the less developed perta of the world 
where we would not be too late on the ground and also in 
part, at least, of continental Xurope. But, we have not 
much to exploit in North America and Japan is doubtful. 
nen going over to page 3, in the middle 
under the oman numbers sub-paragraphs, thus our greatest 
wap is in one above ana one above is what Il just read. 
it goes on: 
ve have no major latent talents awaiting 
unexploited to take us into Japan, curope or USA or to 
doub_. our activity in Australia, South Africa or Canada, 
But, the opportunities we do have now would be 
better identified and quantified ones the proposed steps 
towards the implementation of group objectives are stated. 
I think that is all that I really need to 
call Your Honor's attention to in this rather lengthy 
document, for the moment. 
MR. THURMAN: Well, maybe I had better make 
further objection on this and that is as to relevancy 
and the time period. 
The 66 period would not be relevant at all. 
JUDGE BARNES: Mr. Topkis feels it is. 
They go by five year plans, don't they? 


MR. THURMAN: They underiined "now," and I 


42449 
1694 
appreciate Mr. Toplis reading that document. I was having 


@ Little uiffieulty with it. 


ak os 


JUDGE 1 


SaRNLS: TF think it 18 improper to read 
it into tne record like that. You ean just call my 
attention to the appropriate paragraph. 

MR. TOPKIS: I am sorry, Your Honor. 


apologize. 


JUDGE BARNES: I believe I have aiready received 


it in evidence. 

MR. TOPKIS: Right. 
BY MR. TOPKIS =: 
w I will next ask the witness to take a look at BOC 
RX60 and ask the witness to tell us what that is, please. 
A Yes. This really follows from the previous document 
you just introduced, which was an attempt to co beyond 
those very broad statements of what we wanted to do and 
start looking, more particularly, at various parts of tne 
world to try to get some views, form some judgments as 
to the attitudes we should take in various parts of the 
world and this particular paper which is BOC in the USA 
again, it was a discussion paper produced by our planning 
people to provide a basis for discussion, incidentally, 
mostly with BOC International, I nad nothing to discuss 
with the board at this stage, as to whether views expressed | 


here, were ones which were generally accepted as being 
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a fair judgment of the situation between oursélves and 


the American market, by the people in s0C International. 


< Was this report accepted by KOC International or 
rejecte 3? 
A It was accepted as a basis for discussion. It forme da 
the basis for discussion. 
i And I notice that the document on Page 4 has an 
iter. marked “practical steps. Do you see that? 
Yes. 
And I ask you, sir, with particular reference to the 
of those practical steps, whether that was adopted? 
Yes, it was. 
MR. THURMAN: Objection. We ean't discuss 
the paper until it 1s in evidence. 
MR. TOPKIS: I was going to offer it. 
I thought until I demonstrated why I wanted 4t, that I 
would be met with an objection as to relevancy. 
I now offer the document in eviderce. 
MR. THURMAN: Just a short voir dire this time. 
VOIR DIRE EXAMINATION 
BY MR. THURMAN: 
Q Who wrote this document? 
A It was produced by our pianning section. Who the 
precise author was, I couldn't say. It was almost 


certainly a joint effort by the planning section. 
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< wnere did the planning section get their direction, 
fron whom? 
A In fact what happened was that tne HOC International, 
earlier that year, in 1969, in discussing the basic 
document as to where we were going ~- 
Q I believe you are gettinz ahead of me. Be responsive 
to my questions. 

where do the planning department cet their direction 
from to produce this paper? 
A From me. 
Your initials or name doesn't appear anywhere on nig. 


A No. 


| 
| 
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MR. THURMAN: Your donor, we have no ovjection 
to this as being a paper for discussion. we do object 
if this is represented as policy, which, 1 don't believe 
has been brought out. 

It says on the first page that this is just a 
paper prepared for discussion. If that is received for 
what it is worth, I certainly don't object to that. 

JUDGE BARNES: I will receive ress «= t's 
Exhibit 60A through 22. 

(BOCRX60A through EOCRX60Z2 was received in 
evidence. ) 

MR. TOPKIS: Your Honor, I would iike to call 


toyour attention, the paragraph on the bottom of page B 
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beginning "nevertheless, the difference will be great.’ 

JUDus BARNES: Yes. 

aR. TOPALS: T would alao like te oall Your 
“uonor's attention to subparagraph 6 on the neat page, 
beginning witn “cntry oy direct venture." 

*R. THURMAN: Your Honor, I realize your 
ruling and I certainly won't argue with you but, I don't 
tnink this is proper. The whole document is in. This 
is a matter for briefs. 

JUDGE SARNES: I tnink 1t is very proper and 
4 have seen it done many times and it is helpful to me, 
if, in developing: his case, he calls my attention to 
certain parts of a lengthy document. If tnere is some- 
thing that is important here that would assist me in 
understanding his defense, I think it is perfectly 
proper to call it to my attention. 

MR. THURMAN: I would be glad, on cross, 
to call some things to your attention which are not 
being called to your attention on direct. 

JUDGE BARNES: You Know, in your case in chief, 
you put about three hundred exhibits in and not once did 
youtell me, as 1 recall, some of the important language 
which, I am certain, should be in seme of those documents. 


MR. THURMAN: we will tell you the appropriate 


language at the proper time, when you are deciding the 


case -- 


sie 
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JUDGt BARNES: It might nave helped me under- 
stand your case while you were proceeding, had you called 
certain para raphe to my attention. 

MR. THURMAN: I would like to refresh your 
honor's recollection, if I may: 

In Mr. Topkis' words, ne said the document 
speaks for itself. Put the whole document in -- 

JUDGE CARNES: I nave received the entire 
exhibit. He wished to direct my attention to certain 
pases and it is my understanding that that is proper 
procedure. 

MK. TOPKIS: Your honor, just one last para- 
graph in this document that I would like to eall your 
attention to and that is on Page D, paragraph numbered 3 
neaded "Canada as a base?" 

JUDGE BARNES: I did not find that page. 

MR. TOPKIS: I'm sorry, Your iionor. Perhaps 
I can show you my copy. It is numbered Page 4 -- Page 3, 
I beg your pardon. It is numbered Page 3. 

JUDGE BARNES: All right, thank you. 

BY “AR. TOPKIS: 


te Now, sir, you told us that the recommendation, 


@ practical step proposed for conducting a@ program of 


desk research at Hammersmith was adopted. 
A a) OSs 


Q For the record, what is Hammersmith? 


28 a 2454 

A Hammersmith House is the group headquarters of 
tne BOC group. 

Q In London? 


A Yes. 


Q And there has been received as complain counsel 
exhibit 243,a document dated 3 October, 1969 -- I beg 
your pardon, it is 246, excuse me, please. 

R. TOPKIS: And just so Your Honor will have 
the sequence in mind, it is the next document in the 
sequence and may I show Your Honor my copy of it? 


JUDGE BARNES: Thank you. 


Q Now, refer ng to Exhibit 246, sir, Mr. Peter 


Laister's name appears there, it is known to us. Mr. 
Hesketh Jones' name appears there and he is known to us. 
Who is Mr. Reckgtt? 

A In 1969, he was in charge of our welding product 
division. 

Q And Mr. Stafferton? 

A Mr. Stafferton, at that time, had charge of part 
of our medical business. 

Q Who was in eharge of your gases overation at that 
time, if one particular individual was? 


A Mr. Laister was the managing director, having charge 


of that. 


Q I just asked you, a moment ago about whether the 


2y A 2455 


recommendastion for the making of a desk stuay was 


1700 


adopted and I finc again my friends heve anticipated me. 
I will show you cowplaint counsel Lxnibit 44 received 
in evidence and ask you whether that is the desk study 
that ensued? 

A Yes, it is. 

MR. TOPKIS: I don't think I need call Your 
nonor's attention to anything about this document other 
taan its bulk. 

if Your lionor please, the next item in the 
cevelopment nere also has been received in evidence 


already and 1 hope Your honor will forgive ne for 


1 


giving you these in chronology but i tnink you will 


understana the story better if 1 do so. Il might say that 
tnis docwnent has already been received for a limited 
purpose. 

As Your honor will see, this is a letter from 
‘ir. Pernam of Canox to Dr. Muller and it transuits Mr. 
wnith's report to the chairman's committee and the minutes 
of that chairman's committee. It has previously been 
received for limited purposes and I would now offer it as 
@ record of what happened, tnat is to say, that vir. smith 
did in fact c..4m@ a weeting of the chairman's committee 
and submitted to that committee a paper and that the 


committee directed that sertain action be taken. 


A 2456 
1701 
MR. ‘CHURMAN: Your uonor, we would like to be 
privy to this trial. we don't even kKnov what counsei is 


talking about. 


MR, TOPKIS: ! am sorry. It is NOC Bxrhibit 


JUDG: BARNES: Is there an objection to the 
woXnibit? 

MR. THURMAN: Has it been offered? 

MR. TOPKIS: I think so. If not, I do offer it. 

JUDGr BARNES: I take it the cover letter nas 
already been received as a commission exhibit? 

MR. ZOPKIS: Right, Your kKonor. Perhaps it 
was our exanibvit. 

MR. THURMAN: It wasn't our exhibit. 

| 


To prove that Lr. Muller received it. 


JUDGE BARNES: You offer 1817 


MR. TOPKIS: Just to show that he got it but now | 


ar. offering it for all purposes. 
JUDuGs BARNES: Tnat is 181A, b, C and D? 
MR. TOPKIS: Rigkt. 
JUDGE BARNES: Any objection, Mr. Thurman? 
MR. THURMAN: No objection, Your Honor. 
JUDGE BARNES: I will receive Commission's 
Exhibit 181A through D in evidence. 


MR. THURMAN: Your Honor, this is respondent's 
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JUDGE BARNES: Respondent's bahnibit 161A 
through D, I am sorry. 

(1480C RX181A through KCCRKX181D received in 
evidence. ) 
a De you have a copy of that in front of you, Mr. 
omith? 
A Yes. 
2 Coulc you tell us, please, what the chairman's 
committee is and wnat happened as a result of this meeting, 
reported in 181? 
A Yes. In doing sc, pernaps I can make a slight 
exception to your description of the paper. 

I was a member of tne chairman's committee but not 
chairman of it. The chairmun of the chairman's committee, 
in 1969 was the chairman of LOC Limited, Mr. Hutchinson. 

T was bringing the paper to the chairman's committee for 
the purpose of getting his approval for setting this 
study in hand. 

Now, the chairman's committee was a committee which, 
the previous chairman wanted as a form of full briefing 
of what was coming to the next board meeting. In other 
words, it was a way of keeping him informed of what was 
coming to the next board meeting and giving him the 


background to any proposal and that is what nappened in 
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this case. Certainly, the cheirman's committee, which 


had a good deal of authority, being under the hand of the 
chairman, gave approval to this committee. 
And to the making of the study which ia revorded there? 


Yes, indeed. 
Qe That study was the so-called Pernam Greenfield 
study? 
A That's so. 

Thank you, sir. 

sow, the field notes, pardon me, Mr. Smith, the 
perhan Greenfield report was & two-part document, correct? 
A Tes. 

Comprising a report and underlying notes? 
A Yes. it was composed of a whole series of notes of 
various discussions held with people who occupied a place 
tn the American market and secondly, the putting together 


of their findings with the ultimate conclusions which they 


adopted. 


& I show you a document which has already been received 


| 
in evidence 4s complaint counsel's exhibit 232 and I ask 


you whether those ere the field notes? 


A Yes, they are. 


MR. TOPKIS: I think Your Honor has already 


had an opportunity to glance at this. 


JUDGE BARNES: Yes, I have. 


| 
| 
| 
| 
| 
| 
| 
| 
| 
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Now, L will snow you KOCRX62 and ask you whether 


this is tne other nalf of the pernam Greenfield report, 
that is to say, the recommendations and conclusions? 
A Yes, they are. 

MR. TOPKIS: I offer it in evidence, Your 
Honor. 

JUDGE BARNES: Any odjection? 

MR. THURMAN: Yes, Your Honor. 

We object to tnis being received in evidence 
at this time, through this witness. ‘This was written 
by Mr. Fernam and Mr. Greenfield. Mr. Perham will be a 


witness in this case and we would like a chance to take 


| 
voir dire at that time to see how it was prepared and | 
| 
| 


if he has tne backup documents and such, so we can properly 
cross-examine. we cannot properly cross-examine this 
witness on this document. 

MR. TOPKIS: If Your Honor please, the backup 
documents are the field notes which have already been 


offered and received in evidence as a commission exhibit 


and for that matter, so far as this witness' competence 


! 


to talk about it is concerned, the commission also offered | 


| 
| 


as an exnibit, a transmittal letter sending this report 
directly to Mr. Smith but for reasons which escape me, 
commission counsel decided to withdraw that exhibit, 


having offered it. There is no question here. 
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will ask the witness a question on fcundation. 


Smith, you received this report, didn't you? 


I offcr it in evidence. 

MR. THURMAN: Wnat does that have to do with it? 
It nas nothing to do with the preparation of the document 
or how the conclusions were arrivea at. 

They have a witness coming that they can 
introduce this through. 

‘ir. Topkis said over and over, the best evidence 
rule is the documents and get it from the person who 


prepared it and certainly this witness is not qualified 


to authenticate this document. We will say that this 


study was held. We have no objection to putting it in for 
the fact tnat a study was held but not for the truth of 
the matter or how the oconclusions were arrived at and we 
will stipulate that he received it. 

JUDGE BARNES: This was a study that was made 
and it was sent to the witness and he received it and 
tnat is basis for me to receive this as an exhibit in this 
record. 

L will receive S50C Exhibit 62A through S in 
evidence. 

(BOCRX624 through BOCRX62S were received in 


evidence. ) 
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MR. TOPKIS: Could IJ call to Your sonor's i706 
attention the first page -- I'm sorry, it is Page i. 

JUDGE BARNES: I guess the conelusion you 
would like me to read? 

MR. TOPKIS: The summary and conclusion, 
Your Honor, if 1 may. 

MR. THURMAN: Your Honor, the admission was 
made on the basis only that the witness received this. 
It certainly can't be supportive of the fact that there 
is any truth -- 

JUDGE BARNES: The witness stated that he 
received it. I can read it. It is in the record. 

Continue. 

MR. TOPKIS: Your Honor, could I just draw 
your attention to a couple of other brief portions? 

On the Page numbered 7 at the top, I don't 
have the lettering available yet to me, it is headed 
“Trading Positions” in the upper left. 

JUDGE BARNES: Yes, I have it. 

MR. VOPKIS: I would ask Your Honor to read 
that heading "4.1 supply schemes.” 

JUDGE BARNES: All right. 

MR. TOPKIS: And then, Your Honor, lastly -- 


MR. THURMAN: Your Honor, we are getting into 


this now. This is an opinion of the person who wrote this. 
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what this says is true 


was the report prepared 
You offerea naif the report and this is the 
should 1 give most weight to, 
tne other half? 
The nalf we put in. This says 


4 


pinion on its unprofitable operation. 


7 9 
MmpPprormlvav ier 


unprefitable, none of them would 


see they quote Mr. Flam in 


understand what type of document it is but 
document that can de received into the record. 
iow, tne weight i give to it is another matter. 

Just one last portion that I 

would call to Yo nonor's attention and that is on the 
pare numbered 13 neaded “scope for possible venture. 

MR. THURMAN: Does Your Honor understand that 
this is not this witness' opinion but it is another 


person's opinion? 


JUDGE BARNES: It was an opinion given to hia 


as director of bOC. 
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MR. THURMAN: de wasn't the chairman at that 


time, I don’ belseve, eitner. 
JUDGE BARNES: Are you going to tell me that 
“ar, Smith relied on some report or this report or -- 
Mi. THURAAN: I don't know whetner he relied 
on any report 
2ub BARNES: You can ask him that. 
Continue. 
BY MR. TOPEIS: 
Q Sir, what happened with the perham Greenfield 
report? 
A I subsequently reported tne conclusions te, first 
of all, to the chairman's committee to whom I had 
Originally reported and secondly to the BOC board and 
nezt, to the LOC International meeting which cecurred 
two months later. 
“¢ And what action resulted? 
A In all three cases, there was acceptance of these 
conclusions. 
& was there any dissent? 
A No. 
a Now, 80 far as you personally are concerned, I 
think Mr. Thurman said that this wae the opinion of Mr. 
Perham and not yours. 


Did you accept and adopt this report? 


A 2464 
L certainly did. 
Agreed with Lta Gonslumlonat 
Yes. 
ALL vient, sir. 
MR, TOPKIS? \ Lf) Di may, Your Honer,, perhaps 
in a -- perhaps being over cautious, perhaps -- well, 


can we have in camere treatment of this document? 


SHURMAN: They Gon't heed in tamera treatment 


of this document. There is nothing sensitive about it. 
They went into the market later on. There were other 
documents that went int with this whicn had information 
that I don't know now they got out of competitors. That 
was information sensitive to the third parties. In this 


report, there is no sensitivity that 1 can see. 


It 48 an cpinion of one man in an organization -- 


JUDGE BARNES: Two men. 

MR. THURMAN: Well, make it two men. 

JUDGE BARNES: Mr. Topkis, the report is now 
four years old and I wonder if it is that sensitive. 

MR. TOPRIS: well, Your Honor, if I may just 
call your attention to -- I won't read it into the record 
but take a look, please, at the second pege from the end. 
The last sentence on that page beginning with "The one 
unionized distributor --" does Your Honor see it? 


That person is identifiable, Your Honor. 


| 
| 


{ 
| 
| 
| 
| 
| 
| 
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MR. THURMAN: We suggest that it be exrcised. 
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MR. TOPKIS: I can go through it and find 
others, it is silly. 


JUDGE BARNES: I put the first part of the 


report in camera. I will receive 62A through S in camere. 


MR. TOPKIS: Your tionor will pernaps recall 
that it was agreec that we both would be free to refer 
in our briefs to material in these two particular in 
camera documents so long as we didn't reprint any 
embarrassing material. I am sure we car have the same 
understanding with this one. 

JUDGE BARNES: All right. 
BY MR. FOPKIS: 
Q Now, I would like to ask you, please, sir, following 
the receipt of the Perham Greenfield report, what did 
you do about the US gases field afterward? 
A What we did was to continue to be very interested 
in what was going on in the American industrial gas market 
but what the Perham Greenfieid report told us was that it 
confirmed an existing belief which existed among all of 
the top management of the BOC GRoup was that there was 
no practical way of coming into the American market. 
& Did you, sir, subsequently, that ig to say, did the 
bOC board subsequently adopt a program of priorities of 


investment? 


Yes, we did. 
3anow you a copy of iOCRXO7. 
MR. TOPKIS: Again, Your Honor, my apology 
the pagination. 


-- and I ask you to tell his honor what this document 


Yes. 

This was a paper which, in fact, I wrote and gave 
te the board whicn attempted to apply some judgment as to 
the priority of the use of our resourses, in particular, 
financial resourses. 


~ if Il may take you through it page by page, the 


cover page marked "Minutes of board meeting 21, July, 1970,” 


is that an extract from the minutes of the BOC board? 

Yea, it ia. 
é And the next page marked"International Developsient” 
is a docurent -- well, it is the start of a nine-page 
document which I will take it, you wrote, is that correct? 
A 


Your iionor, I would offer BOCRX67 


Any objection, Mr. Thurman? 
MR. THURMAN: we have no objection, Your Honor. 
JUDGE BARNES: I will received Respondent 


exhibit RX67A through J. 
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(BOCRX67A througn HOCRX67J were received L7i2 


« Turning your attention to the Cliwl page ef thie 
document, Mr. Smith -- 

MR. TOPKIS: May I say, Your Honor, that we 
would appreciate in camera treatment of this document 
before we go on because as you see, it reflects bOC 
long range planning. 

JUDGE BARNES: You should offer it in camera 
originally before we -- 


MR. TOPKIS: I apologize. 


JUDGE BARNES: Mr. Thurman, any objection to 


in camera treatment? 

MR. THURMAN: Mr. Topkis says long range plans, 
I don't see anything about that on here. We have a whole 
record of in camera documents. Our findings will be 
confidential. It is difficult to write findings and 
decisions when you put everything in camera. Where I can 
see that this is a long range plan, pernaps I will with- 
draw the objection. 

MR. TOPKIS: This is a formation of a progran 
of resourses -- any one of this company's competitors 
can pick up this document and know that as of mid-19 70 
this is a program of BOC -- 


MR. THURMAN: Maybe I am late on my objection 
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L can see a relevancy problem. This has nothing, to 
do with investins in a market -- tnis talks about expansion 
of an existing company, it is really not relevant. 


Val 


DGE HARNES: There is something on page 4 


U 
ws 


An 
that says “USA” on there. 
THURMAN: They are talking about Fraser 
Lake. 
Not so, Your Honor. 
Or what business they are 
distributing in this country. 
JUDGE BARNES: I am going to receive this 
exnibit in camera KX67A through RX67J. 
¥R, THURMAN: I refer to the last page also 
refers to their existing business 
JUDGE. BAKNES: I have received it in evidence 
nave received it in camera. 
take a ten-minute recess. 


(Whereupon a recess was taken.) 


a 2466 


JUDGE BARNES: On the record. 
BY NR. TOPKIS: 
Q Mr. Smith, usawiig your attention to Kxhibit 
BOCRX67, and specifically to the last line of the first 
page, Page A, you see a figure there on the right for 
Japan, USA and South America, you see that figure? 
A Yes. 
Q i ask you, sir, whether that figure contained any 
clement for gases in the USA? 
A No. 
Q Let me ask you this, sir. So far as the prioritées 
of investment established in this document BOCRX67 are 
concerned, and having specific reference to the position 
occupied by Japan, USA and South America, was there any 
change made in those priorities between the date of the 
minute, July 21, 1970 and the time that you began dis- 
cussions with Airco in mid-1973? 
A No. It occupied essentially the same place in the 
list of priorities. 
Q Now, did you know that sometime in 1971 @ man named 


ChraYries Perkins had been in London? 


A I didn't know at the time. I was informed subsequently, 


Q Did anythine come of it? 
Nothing at all. 


Dntil the time you begin considering an arrangement 


with Airco, did boc, it's top management, have any 
inteation whatsoever of entering the US gases field? 
A None whatsoever. 

THURMAN: Objection. Objection, Your 
Honor. This calls for a conclusion, unless he's got 
some Gcocument to show they did not intend to do it. 

lie has alreaagy stated we maintained our interest 
in entering into the market at some time. This market 
has nothing to do with the entering of gas. This is 
existing business in USA. It stated that. It has nothing 
to do with priorities as far as the acquisition- 

JUDGE BARNES: The Chairman of BOC can testify 
as a fact that BOC had no intention of entering the US 
Warket, can't he? Wny can't he? 

MR. THURMAN: He can say ~- the facts speak 
for themselves, when they look to other things. He can 
say, as chairman, he had no intention of entering the 
market. But, Your Honor, to qualify things here, all he 


has to say is we adopted this. You don't adopt things 


in a corporation without having a minute on it or something 


like that. I'm really surprised that this is being 
admitted as being an adoption as such by a witness’ word, 
when there is certainly better evidence following Mr. 
Topkis' lead that the best evidence -- 


JUDGE BARNES: This is the way Mr. Topkis chooses 
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to present his case, and the evidence is coupetent and 
I'm receiving it. 
BY MR. TOPKIS: 
q Before we come to discuss the transaction with 


Airco, which is here under review, I would like to go 


back in time, and tell us about a joint venture, according 


to this record, came into being -- or, no. Let me put it 
differently, if I may. 

Let me ask you to trace for his Honor the history 
Of relations between BOC and Airco going back as far as 
your personal knowledge goes. 

A Yes. 

It certainly goes back to when f first jointed BOC, 
in the mid-fifties, because at that time there was between 
the two companies a series of licensing arrangements. 

Now, those in fact were almost entirely concentrated 
On the welding side. 

So far as I'm aware, there was no licensing which 
affected the industrial gas side. 

Nevertheless, that welding license arrangement, 
cross~errangement, did permit contact between the two 
companies. 

Now, the first thing which really brought us into 
really more close contact was of course the joint venture 


in plant. 
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speaking from memory. I think the discussions 
anc the formation of that joint venture took place in 
‘Suis 

Now, what I think happened in that case was that 
the BOC were looking for ways of expanding the market for 
our plant activity. 

Q When you say your plant activity, are you referring 
to the air separation? 

A This is the air separation desiqn, the manufacturing 
activity. 

The one that you referred to earlier at Edmangton? 

That's right, at Edmijngton, North London. 

We were looking for ways of expanding in market and 
quite clearly, since the states market is something 
approaching half the total free world market, it was of 
concern and interest to us. 

And I believe our look of how we should go about this 
coincided with a look which Airco was taking at exactly 
the same sort of time as to how they would have a close 


association with the supply of plant, of air separation 


plant. 
Q This is '67? 
A This is '67. 


So what happened was that the two sides came together 


almost naturally, we wanting to expand our market, Airoo 
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wanting a reliable source of air separation plant and 
equipment. 

Airco did not have any facilities for making air 
Separation plants at the time? 

A No, they did not. 

Now, we put the joint venture together. The form 
it took was that two companies were formed, one in the 
States and one in Britain, and both Airco and BOC had 
fifty percent of each of those two companies. 

And the intention was that while design and the 
marketing of plants in this country would be in the hands 
of Airco-BOC, which was the name of the American nhait, 
the manufacture of the cold box would continue at Edmonton 
factory in North London. 

Q Forgive my interruption. To clarify the record, 
cold box, that's the guts of the separation plant? 

A That's the guts in which the process takes place 
in an air separation Plant. 

Now, what we found in the course of the life of that 
joint venture was that the situation in the industrial 
gas business and indeed in the steel business in this 
country was flat, and that the Opportunity for building 
and selling more plants in this country, because of the 
State of the industry and the steel industry, and to a 


lessor extent the chemical industry, was not as great 
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as both sides had hoped when the thing was first formed. 


And we concluded, after some three, three and a half 
years of experience in that joint venture, that we should 
bring it to an end, that there was nothing to be gained 
by continuing it. 

And so 4s &@ natural agreement between the two 
companies,we quite amicably separated the company again 
and went our own ways. 

Terminated the joint venture? 

Terminated the joint venture. 

Now, the next step which took place in our relations 
with Airco occurred, again from memory, around the summer 
of '72, which was when we bought the Airoo welding 
interest in Canada. 

Q Fxcuse my interrupting. 

And staying with the joint venture just a moment, 
did the joint venture sell and build any air separation 
plants in the United States? 

A Yes, it did. Two I'm quite sure were built under the 
joint venture. The latter two I'm not guite sure. I think 
they came in the tail end, and were completed after the 
joint venture had been completed. 

Q But had been brought about under the aegis of the 


joint venture? 


A Ch, yes. 
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Q Prior to that time, prior to the joint venture that 
is to say,had uOC been able to sell any air separation 


plants in the United States? 


So the joint venture came to an end. And you were 
about to say the next development was? 
A Our purchase of the Airco welding interests in 
Canada. 
Q That was when, sir? 
A I'm speaking from memory, but I think it was the 
summer of 1972. 
Q All right. Was there any other development in the 
relations between the two companies prior to the beginning 
of the discussions that led to the transaction here under 
review? 
A Wot that I can recall to mind. 
Q Would you then, please, tell his Honor how it came 
about that BOC acquired a stock interest in Airco? 
A Certainly. 

MR. THURMAN: We object on the relevancy, that 
they did acquire. What relevancy is it how they went 
about it? 

JUDGE BARNES: I think it's good background 
information to find out. I would like to know myself. 

MR. THURMAN: You violated the law and wantto 


\ 
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tell how you violate it, that's fine, 
A { think as a result of the continuing association 
between the two companies, the top management on both 
sides had got to know each other pretty well. 

And speaking certaily for the BOC top management, 
they found themselves -- we found ourselves in a 
position where we were easily able to talk with our 
counterparts in Airco. They seemed the sort of people 
with whom it was easy to form a genuine association. And 
there had been a continuing, if you like, social relation- 
ship between various members on our side with counterparts 
on the Airco side, and friendships had been formed. 

Now, in the spring -- no, in the summer of 1973, 
what happened was this, that one of the top executives of 
Airco called on a purely social oocasion on one o-f our 
managing directors, Mr. Peter Laister, in the course of a 
visit to UK. Aad they were having supper together, in 


fact, in Mr. Laister's home. 


And there was a general discussion as one would expect, | 


of what was happening in the two companies ani in the 
two countries. 

And I think from that discussion emerged a thought 
that in view of what was happening in the economy in the 
States and what was happening in the economy of the UK, 


there might be an advantage if some closer asseciation 
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could be brought about between Airco and BOC. It was no 
more than a sort of preliminary exchange of views over 
& cup of coffee, sort of thing that I think is quite 
normal in any business scene. 

However that may be, Mr. Laister subsequently told 
me that there seemed to be some sympathy betwemn the two 


of them on this subject, and equally I don't doubt the 


executive on the Airco side reported similarly to the 


ooard chairman of Airco. 

And some few days later the president of Airco 
telephoned me and asked whether I could meet him to take 
this discussion a little further. 

Q the president being Mr. Giordano? 
A That's right. 

And in fact we met in London on a Saturday afternoon, 
which is something I don't often do if I can awodid it, 
and we talked around the possibility. It was no more 
than that discussion. 

I think so far as we were concerned, the main 
interest arose from the fact that while we were still in- 
tensely interested in what was going on in the American 
market, we had nevertheless ruled out any possibility of 
getting in on the ground as BOC in the American market. 
And I can go into the reasons for doing so quite happily 


sometime if you wish. 
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w By going in on the ground, you mean going in 
afresh without any acquisition or anything? 
A Oh, by any means, going in afresh or by acquisition 
er any others. 
Q I see. 
A That we had firmly turned away from in our minds 
but with great regret. 

So this possibility came to us, certainly came to 


me in the course of that discussion, offering something 


cut of the blue which I could not have possibly anticipated. | 


It was certainly in pursuance of our stated objective 
of becoming a more international company, and I would guess 
that on Airco‘s side, because the -- 

Q Well, forgive mn sir, but let's leave Airco «cell 
their own story. 

If you would, just take it up from the time of your 
meeting with Mr. Giordano. 

After that meeting what did you do? 

A Well, after that meeting I reported to my board. 

Q About what? When was this? 

A Oh, this was no more than two or three weeks after 
the discussion with Mr. Giordano. 

Q Sometime in July? 

A Sometime in July, yes. 


Now, at that stage of course I didn't have very much 
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to report. All I could say was that I had had a diacussion 
anc that there appeared to be sufficient grounds for 
taking it further. And the board said fine, by all means 
do so. Nothing can be lost by it. 

The result of that was that we agreed on both sides 
to set up 4 small working party to examine whether a basis 
existed for bringing the two companies closer together; 
and if 50, what form of association should be adopted. 

And in fact what then happened, I think xX am right 
in saying it was in August of ‘73, two of our managing 


Girectors, Mr. Laister, Mr. Williams, and the man in charge 


of our corporate strategy, Paul Bossonnet, those three 


man came to New York and sat down with Airco top executives 
to talk around it and to exchange some information as to 
whether the base existed and if so what sort of base. 

The next thing that happened in sort of chronological 
order of things, I think was the appearance of Mr. Berners 
of Curtis-Wright who approached Airco to say that he would 
be interested in acquiring part of their equity. 

There were of course further discussions between 
ourselves and Airco while this approach was being con- 
sidered by Airco. 

And quite soon after that, Mr. Berners announced to 
the Airco board that he had after all decided not to go 


ahead with bidding or part of the Airco equity. And this 
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4 Jaresoy caused us some relief at least in that it 
meant that we felt that we could proceed with out study 
Sensibly and in Gepth without that threat hanging over 
our heads that somebody else might intervene. And that 
was what was done. 

The study continued. There were discussions on both 
sides. In fact, I then went off to Australia. 

And the next thing that occurred wes the announcement 
by Mr. Bexrners that after all he had decided to make a 
bid and in effect he placed that bid on the Airco board 
table. And that of course caused us all to think pretty 
quickly as to what steps we should now take. 
Q Let's stop right there. You are in Australia? 
A Yes. 
Q What's the date approximately? 
A This is either the very end of September, beginning 
of October of '73, that sort of date. 
Q Could it be Novelber? 
A So much happened during those few months I could 
easily be wrong. I could turn it up if it is significant. 
I can easily turn it up. 
Q In any event, Mr. Berners announced he wants to make 
a bid for Airco stock? 


A Yes. 


Q Was a figure mentioned? 


A 24%] 

A Yes. I think originally he was saying he wanted 
25 percent. 
Q Was a price mentioned? 
A Yes, $18. 
Q He was asking the cooperation of the Airco boagd 
in making that tender offer, is that it, or what? 
A He was asking for it —- 

MR. THURMAN: Objection, no foundation. 

MR. TOPKIS: I am inquiring of what was reported 
to the witness, not what actually happened. 

JUDGE BARNES: Is this what was reported to the 
witness? 
BY MR. TOPKIS: 
Q What was reported to you? 
A What I am saying is he had indeed asked gor it but 
he was unlikely to get it. 

MR. THURMAN: Reported by whom? Let's get a 
foundation here. 
BY MR. TOPKIS: 

Who told you, Mr. Smith? 


The chaixyan and president of Airco. 


Q Mr. Dillon and Mr. Giordano? 
A 


Yes. 
Q All right, Mr. Smith, what happened then, sir? 


Berners made his bid. What happened then? 
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A What happened then, BOC and Airco went further 1747 

into the study of what could be done together and there 

were ‘many, many (iscussions aw to the action which we, 

as far as BOC is concerned, the action we should take. 
This was being continually referred to our board 


of course. 


And the upshot of it all was that with the support 


of the Airco board we said that we would bid for three 


million sharet and would accept up to a maximum of 
four million shares. 
Q At what price? 
A That was at twenty dollars. 
) And what happened? 
A Well, our tender was successful. In fact, it was 
over-subscribed. And the four million shares were 
offered to us and we duly bought them in. 
Q At $20 a share? 
A At 320 a share. 
Q And at a purchase price then of §80 million plus 
expenses? 
A That's right. 
Q Have you since added any shares? 
A No. 
So that is where matters stand as of this moment? 


Yes, it is. 
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Q Now, you have told us the view that BOC had as 

te possible involvement in the American gases business 
prior to this -~ prior to the date of the dealings with 
Airco, the dealings that wound up in the purchase that 
you just described. 

Will youplease tell us, sir, in the light 
of that background the reasons which moved BOC afd I am 
calling for the collective judgment of the top management 
of BOC headed by you, which moved BOC to make this 
purchase? 

A If I could put them not necessarily in order of 
priority. 

MR. THURMAN: Objection. 

We would like to know whether he is speaking 
on his own, or if there are documents -- sometimes they 
show up in the minutes. 

B ut we haven't gotten any other minutes. 
There are documents to show what their reasons for it are. 

Documents seem to showup when they want someth 
for their benefit. 

But they doen't seem to have any decuments on 
anything which is as important as this, is why we are not 


qoing into the business or why we ere. 


We would like to ask at this time if there are 
| 


any documents that show the reasons or no reasons. 


i 
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If there are, that is the best evidence. 
And as Mr. Topkis has pointed out many times, there is 
no need to get this from this witness. 
JUDGE BARNES: Mr. Topkis is not limited to 
documents in presenting hisside of the case. 
On cross-examination you might explore that 


if you feel it is relevant. 


MR. THURMAN: We have no objection if Mr. 


Smith testifies personally. 

JUDGE BARNES: Well, he is testifying as 
chairman of BOC. 

I think he is testifying for the company . 

If it is your opm personal view, we would like 
to know the distinction in those cases. 

THE WITNNSS: Well, they are certainly m y 
pergonal views but they were ones which were entirely 
shared by the rest of the soc hoard. 

Anc in our discussions, what we found was that 
there was unanimity about why we should do it. 

I think the firet factor I've already referred 


to, that weknew enough about Airco to know that these 


were people with whom we could werk amicably, and fundamental y 


there was no difference of view as to the management 


philosophy and attitude to the business. 


I thknk that was wery impertant in our minds. 
yy 


Pinel 


\ 
Ye 
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The second reason was that despite having 


had te turn our meks on the American market in the 


»elief that there wae no way in, the fact in that 


the American market is much the most powerful and largest 
in the world, and it must be of continuing interest to 
any company which has ambitions to act internationally. 

The third reason is that the American market, 
partly as a result of its size, is the source of much 
technology, much new development, and we have to be 
in tume with that. 

We have to keep pace with that. 

And there was no better way of doing it than 
by getting an interest in Airco. 


The international -- the industrial gas 


business has moved in the last five, seven years to really 
a well competitive situation. 

In fact, the single national economy is very 
rarely these days sufficient to maintain the pace of 
development and to get the best out of capital resources 
and technological resources. 

And this is why or partly why the world scene 
is dominated by a handful of international companies. 

Now, two of the international competitors 
with whom we meet at different parts in the world are 


American companies. 
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And certainly we saw an advantage in being 


present in the same warket in which our own international 


Q What two do you have in mind, sir? 


i 
| 
| 
comnetitors are present. | 


A Air products and Union Carbide. 
Q All right. 
A Ané lastly,but I don't doubt just as important, 
is our belief that at the price we were paying Sr | 
Aircc we would get a reasonable returp, and in circumstances 
much better than anything else we could have devised | 
so far as American markets are concerned. | 
I think I've covered most of the points. 
Q Let me see if I can resolvea couple of ambiguities 
in my own mind. 
When you speak of the price that you could 
acquire this stock at, were you thinking in terms of the 


price aarninga ratio, or in terms of yield to BOC 


on investment, or what? 
A I was thinking -- we were tginking in terms of the 
likely return from the token investment. 

At twenty dollars, we were looking at a price 
earnings ratio on '73 earnings of something of the order 
of about 13. 

Now, of course, this was the situation partly 


affected by the downturn in the American market which 
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2 ij predated the downturn in our own market in London by 


; some six or eight months. 


| 

| 

| 

| 

| 

| 
Q By market, you mean stock market? 
5 A Stock market. 


g | It had nothing to do, let me add, with the 


3 | Tt was not a consideration in our minds. 
9 | Q You were concerned with the earnings? 
en. Indeed. 


4 asset value of Airco. 
11 | There was one other factor I assumed but | 
| 
| 


12 | perhaps I ought to state, and that is that it is our 

13 | genuine belief that hoth Companies have much to offer 

14 the other. 
15 | Now, just how much we don't know. We still | 
16 | have to sit down and talk about it and examine what each 


lode 
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company is doing and how it does it. 


18 | But we are convinced on our side that we can 


bring something to Airco. 


If nothing else, it would be the experience 


21 | we have in operating internationally. 

29 It might also be that the plant manufacture | 
23 | could be of assistance. 

24 And I don't doubt we also have things to learn | 
25 | from Airco, that they are operating in a market far bigger | 


than our UK market and have experience in the markat- 
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place from which we could obtain benefit, 
And I like to think that Airco would take 

| 

the same view of BOC, that they can gain some benefit from | 
| 


us and at the same time learn something from us. 


QO There was reference in one of the documents which 


you identified and which was received in evidence, and 
indeed there was referende in your earlier testimo-y 
to BOC's ambition to be ever more international, ever 


more multi-national. 


Did that play a role in this Gecision? 


I don't believe that one can really claim to 
be a multi~national company without Operating in the 
North American market. 
Q Did the scope of Airco's operations pretty much 
throughout the United States play any role in your 
decision? ) 


MR. THURMAN: It's a leading question, your 


MR. TOPKIS: Well, I have exhausted the witness’ 


Statement and I am asking whether any other factors played a | 
role, 
MR. THURMAN: Ask him what factors. Don't 


lead him, telling him what factor might have Played a 


| 
| 


role, 


It's leading as it can b-e. 

JUDGP BARNES: Well, he has, as he said, 
exhausted his recollection on the subject. 

MR. THURMAN: Okay. Then he stops. He still 
doesn't lead a witness. 

JUDGE BARNES: The question is proper. 

You may answer. 

I'm sorry. May f have the question again? 

MR. TOPKIS: If I may, your Honor, I will 

rephrase it, 


BY MR. TOPKIS: 


Q Did the scope of Airco's cperations throughout the 
7 


continental United States have any role in your decision? 
A Yes, it did. 

Q Would you please explain. 

A I'd like to explain, if I may, by describing the 
Américan market as we saw it. 

It may not be right but it's as we saw it, and 
certaily it was confirmed to us by, among other things, 
the Perham-Greenfield report. 

Now, the way we looked at the market was to gay 
that so far as the national bulk producers are concerned, 
there are only three companies: Union Carbide, Air 
Products, and Airco. 


And that's at one end of the total spectrum of 


42449() 


And at the other ead of the market these is 
a host of the small distributors. 

Now, what we have been saying to ourselves 
is that there is no hope, there is no commercial sense what 
soever in us attempting to get into the national bulk 
producers end of the market. 

And this is why we have constantly said to 
ourselves this is what will cost us a hundred million 
sterling and take ten years to do. 

It is a guess, but it is of that sort of order 
and commercially it does not make sense, certainly not 
for BOC. 

And at the other end of the market, the small 
distributor, this, too, we said no to. And we said no 
fo r this reason: 

Those small distributor companies are for the 
most part family companies, and they are run by 
individuals who are totally integrated into the local 
scene, whether it be a city, a town or a village or what- 
ever. 

And they get by primarily by providing a very 
thorough service to their local community customer. 

And they do it by providing not just gas, 


industrial gas, but by accompanying it with wlding 


equipment. 


ov) 


{ 
ee 
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And the great bulk of distributors of 
gas in this country sell both gas and equipment. 

Now, what we had said to ourselves was, we 
could not do that job any better. We cou’ d not come along 
with all the encumbrances of a large corporation and do tha 
job anything like as well as it is now being done by the 
small family concern, 

We could not yet ourselves part of the fabric 
of the local community as well as the individual who 
Goes it today. 

We could not draw supplies of walding equipment 
or of gas from American Suppliers in the same way ne cau. 
He can shoparound. ‘ie couldn't. 


In fact, the likelihood is that we would have 


| 
| 
great difficulty in getting supplies of welding and 
gas if we were to be small distributors in the states. 

And of course, we would not be using what we 
think we know best. 

We would have no application of our technology. 
We would have no application of our ability to run large- 
scale plants. 

What we would be talking about is a power 


distribuprship. And we are no better at that than anybody 


else. 


In fact, we are probably worse. 


cs 


x 
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So we said there is no case for us going. And 
this is why the Perham-Greenfield report was accepted 
immediately. 


There is no case for us going into the sz. 


distributor end of the market. 


So, commercial reasons moved us out from the 
bulk natural producer. 

Commercial reasons ruled us out from the small 
distributor end. 

And what was left was that handful of 
companies in the middle which are neither one or the 
other. 

These consist I suppose of Big Three, Liquid 
Carbon, Chemitron, Burdet. 

It is our belief, I may well be wrong, but 
it is our belief that those companies manage by 
being able to concentrate or by concentrating either on a 
single geographic area or on a single product. 

Por instance, we believe that the Big Three 
is a company that because it has secured domination 
of a particular part of the states, it gets by extrmeely 
well. 

Q What part is that? 
A Thk's Houston, Texas, and all of that industrial 


complex down there. 


=e, 
¥ 
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Liquid carboniox, mostly in carbon dioxide. 
And there is no doubt, I think certainly again from 
our point of view, with all humility, we may well be 
wrong, we think with the exception of Big Three, who have 
secured this geographic domination, that the other 
companies who rely on concentration of a product would 
not appear to us to be as good an investment as anything 
else that we could contemplate in the states. 

We don't believe that the financial record 
of those companies is one that we would find all that 
attractive. 

I think the reasons for it is quite obvious. 

It is of course from that small group of 
companies that we have been approached from time to time 


during the sixties as to whether we wouldbs interested 


in taking some part. 


You mean Chemitron and Surdett ef Cleveland end so 


That's right. 
Q So if I may ask you to sum up the pecularity 
of the Airco oppogstunity, the transaction was that it offe 
you a natural scope in one jump? 
A Precisely. 


Something that we could not have contemplated 


and certainly didn't expect. 
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Youspoke of small diatributor-like companies. 
Where would you put a company like Alabama 
Oxygen if that name is familiar te you? 
A I'm sorry, I don't know what they do but it must be 
a kind of small company. 
2] Rave you ever hesrrd of an outfit called Burdett 
of Norristown? 
a Yes, this is Mr. Perkins, isn't it? 
Q Right. . 
A Yes. e. 
Q Is that a distributor or producer or what? 
A As I understand it, it's a distributer but it has 
some small production capacity. : 
Q Apart from the companies such as Chemitron, Big 
Three, Burdett of Cleveland, Liquid Carbonic and the 
national companies, and of course L'Air Liquidd or Liquid 
Air, is there any gases company to your knowledge isa the 
United States or was there last Decembver which had annual 
sales of $5 million or over? 
MR. THURMANL Objection. No foundation. 
JUDGE BARNES: To his knowledge, if he knows. 
T'm not aware of such. 
All right, sir. 
Did the availability of financing have anything 


to do with your decision to undertake the Airco stock arqui 


fa 


d~ 
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MR. THURMAN: Objection. Leading question. 

JUDGE BARNES: It's a question that can be 
answerdd yos or no. 

ts it leading? 

MR. THURMAN: I might suggest to help Mr. 
Topkis out on this, what went in, what were the factors 
that went into it. 

That's the only question he should be allowed 


to ask, not tell him what factors he did consider or should’ 
have considered. Ask him. | 

fhe man was there. te knows what he considered) 
| 
| 


{ 


and wht he didn't. 


And he shouldn't havea a suggestion from Mr. 
Topkis. 


{ 
| 
| 


Now that it has been put in his mind the witness 
should ge ahead and leave thet area. He has put in | 
mind the scope alfeady, and now he said, oh, yes, the 
scope was. 

And now he has put in another area. After 
youput in a leading question, it has no effect. 

You get overrule? and ask a direct question. | 


| 
| 
| 
| 


He ought to be reaquired to go to someting elise. 


JUDGE BARNES: I think you should exercise | 


as much caution in examining your own witness, Mr. Topkis. 
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Mn. ‘TOPKIS: YT will dm so, your Noner. I wil} 
skip the question. 
a You testified before about the effects on Airco, 
possible benefits to Airco, T think you said, of BOC's 


acquiring the stock interest in it, and you mentioned 


something about Airco's lacking a plant-producing capacity. 


Coulc you expand on that, sir? 


Explain to us what you mean by it. 


It is our view that to have an in-house 
facility of that kind, an ability to design plant, design 
manufacturingplant, is an advantage when it comes to the 
marketplace, that the negotiations on the supply schene, 
as between industrial gas company, the customer, and the 
plant's supplier, is made somewhat easier, somewhat 
simpler by having all three, so to speak, in hand, rather 
than they should all be at arm's length. 

And it is our belief that it does enable 
an industrial gas company to act more flexibly, to perhaps 
offer the steel maker or the chemicals maker,, whoever 
% might be wants the supply, a better scheme, one more 
adaptable. 

This is a matter of opinion but it is the 


opinion that we hold. 
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Big Three doaan't have any elant hutleding cap auity, 
does it, sir? 
A No, it doesn't. 
Q They are doing pretty well? 
MRK. THURMAN: Your Honor, it is already in now. 
It doesn't make any difference. 
Shy does Big Three have -- 
MRK. TOPKIS: I'm sorry, your Honor. 
3ut there isn't a person hére in this room who 
doesn't know Big Three has plant building mpacity. 
MP. THURMAN: If it is in the record, why do 
you ask the question? 
“MR. TOPKIS: As a preliminary, of course. 
MR. THURMAN: You told him it didn't have it. 
JUDGE BARNFS: You ask him if he knows agy 
companies that do not have it and let him name them, a 
better way of proceedings. 
MR. TOPKIS: I'm sorry,your Honor. 
JUDGE BARNES: You may proceed. 


9 Mr. Smith, how doyou recognize what you describe - 


as BOC's Big Three success with its lack of plant building | 


capacity, if you do? 
MR. THURMAN: I object. 


The best evidence is Big Three. 
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BY MR. TOPKIS: 
Q You said just a moment ago that if you went into 
the American gases business as a distributor, BOC might 


have some difficulty in getting gases and equipment from 


a company which, to which you might turn, 


Why would that be? 
A Becausealmost inevitably on the gas side we would be 
requiring our suppliers from somebody with whom we are 
in com petition elsewhere in the world. 
That isn't going to make our life any easier. 
On the welding side, despite fhe fact that we 
have a pretty full range of welding equipment ourselves, 
it is not welding equipment to which the American market 
is accustomed and we couldn't use our own welding 
equipment. 
We would have to buy it in from somebody else. 
All right, sir. 
Now, I am going to ask you to turn your mind 
back to late November, early December, 1973, and ask 
you as of that date otanswer this question for his Honor 
and the record. 
Had you not acquired a stock interest in 
Airco, would BOC have entered the American, United 
States, gases business in any way in the foreseeable 


future? 


| 
| 
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MR. THURMAN: Objection. 

It's an anteraate question for your Honor tea 
decide from the facts in the reoard. 

And now, after the entry in the market there 
is no way for a witness -- a top official of a company, 


to sit there and say no or yes, whatever his answer would 


be. 


But regardless of his answer, there is no 


The contemporaneous documents and facts of 
what happened is what your Honor will draw this conclusion, | 
whether they would have entered or whether they would not | 
have. | 
JUDGE BARNES: I will draw he witidekewsniusks 
But it is proper for Mr. Smith to testify as to the subject 


intent of BOC, proper evidence. 


when they would enter. 


You know, your Honor, the testimony is very, ve 


gn 

r 
MR. THURMAN: We would object on a time period | 

| 


without question, there is not a balance any more. | 
Supply cannot keep up with demand in the last 
two years. 
This might even get better than ever 
Is he projecting now he would not enter 


at this time, or is he talking about future, fim, ten years 


£ 
a 


e 


’ 
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from now? 


question, didn't you? 
MR. TOPKIS: I said the foreseeable future. 


MR. THURMAN: I don't know what foreseeable 


TOPKIS: I said the foreseeable future. 
THURMAN: I dort know what foreseeable 
means. 
MR. TOPKIS: I could be more precise but 
IU thought that's really the time frame that the decisions 
have in mind. 


JUDGF BARNES: I helieve it is. 


JUDGE BARNES: You put a time frame in your 


I dont believe there is any time limit in the 


decisions, would they enter into the foreseeable future. 


MR. THURMAN: We would object on pure speculation, 
market improvement. 

Certainly there have to be factors that haven't 
been developed. 

I am sure this witness, I don't think he would 
even attempt to answer such a question like that at this 
time. 


JUDGE BARNES: I think he will. 


MR. THURM&NE I would be surprised. 


I would not, within the market, they said they 
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want to go worldwide, the market improves. 


JUDGE BARNES: You are arguing all of the reco 


I think it is proper for the chairman of BOC 
to answer this question. 

MR. THURMAN: Maybe I'm arguing the record. 

I won'd dispute yur Honor. I am just trying 
to point out to your Honor why this question is meaningless 
and his naswer is meaningless. 

JUDGE BARNES: You may answer, Mr. Smith, 

Do you recall the question? 

THE WITNESS: Yes. 

I cannot conceive any circumstances whatsoever 
that would bring BOC into the American market in the fore- 
seeable future, barring Airco. 

BY MR. TOPKIS: 
o Would you break down your answer to consideration 
of entry on a green field or grass roots basis? 

And on a toehold acquisition basis, and explain | 
those two alternative techniques to his Honor? 
A Yes. 

I think in fact I have covered a good deal 
of this already. 

I tried to get at any rate. 


So far as green field, start in the bulk 
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market, the bulk producing market is concerned, I haven't 
changed the view which I expressed in the preliminary 
hearing that this is commercial nonsense. 
Q Just so we may be clear. 
You speak of thd bulk market. 
What do you mean? 
This is the large scale tonnage production. 
You mean -- 
From which the liquid is taken to serve the merchant 
market, American market. 
Q What are you contemplating, sir? 
Is it finding yourself a tonnage supply scheme 
and going on from there, or what? 
A That's the usual means. 
The usual means of entering into the market, 
de nova, is to bid successfully for a supply scheme. 


In other words, thd supply on tonnage scale 


to a steel works or a chemicsla works, to put in an oversinq 


plant. 


By that I mean, if the steel maker requires, 


say, 600 tons per day of oxygen, the usual thing to do 
is for the industrial gas company to put down a plant 
which is capable of producing more than 600 tons per day, 
and usually 700, 800 tons per day, so that he can obtain 


thd advantage of large-scale production on his costs. 


He will supply the 600 tons down a pipeline 
to the steel works. 

And the other 200 tons per day he will have 
available at this low cost, because of the higher scale, 
to sell into the ordinary merchant market where higher 
prices can be ob tained. 

Now, that is the usual method of entering 
that end of the market, the bulk producing end of the 
market. 

It's the considered view, not merely of 
myself, but the whole of BOC board and the whole of 
BOC top management, and indeed of all of our overseas 
companies who have experience in thismarket, that to 
attempt this entry in this market in America, where the 


adwaahage is to those already on the ground, established 


on the ground in supply schemes, is so overwhelming, that tdr an 


outsider, a newcomer to attempt to do that is commercially 
not feasible. 

As I say, my guess is that if we wanted to 
try and do it that way, it would cost us at least 
a hundred million sterling, a hundred million pounds 
sterling, and would take ten years to do. 

This is why it is just not feasible for as as 


BOC is concerned. 


Now, that very briefly is why we have said 
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to ourselves, with sorrow, that there is no way for us 

to contemplate that sort of entry into the American market. 
Then again, at the other end of the market, 

the distributor end of the market, I think I've explained 


our reasons for saying -- 


Q Before I go to that, can I ask you a question or 


You spoke of the advantages that those on the 
ground have over an outsider. 

.n you explain what those advantages are? 
Yes, certainly. 

The first advantage is that the esasablished 
supply has, he has already got an operating day to day 
relatio-ship between himself as the gas supplier and the 
steel works or the chemical works management. 

Inevitably, they see each other every day. 
They establish a relationship which quite naturally the 
steel maker is reluctant to break. 

He doesn't want a new set of relationships 
tohave to learn. 

That's the first thing. 


The second thing is that a steel maker or 


ehemicals maker would be reluctant to see two separate 
companies on his site supplying the same product, whether 


be oxygen or nitrogen. 
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B doesn't matter much. 

In other words, he wouldn't want two compates 
to operate on. 

He wouldn't want twe contracts. He wouldn't 
want two different plants. 


There is a natural reluctance for him to do 


They would much sooner have a continuation 
and expansion of what they already know, what they already 
have. 


The third reason is simply this, that the | 


with very few exceptions, he has got thecontzact by 


providing gas to the tonnage customer, the steel works 


{ 
established supplier in almost every case that I know, 
| 


or whoever, at little more than the cost of money, and he 
makes his profit by distributing the spare liquid, in 
liquid ,gaseous form, if necdssary. 


Q In the gaseous form? 


A Gaseous in liquid into the American market. 

He will sell that into the merchant market 
having the advantage of low-cost production. 

Now, if he has got the merchant market 
aireacy, he is happy. He hasn't got thebusiness of 


producing -- promoting himself into the merchant market. 


A newcomer coming into that situation, he 


may well have 200 tons of liquid available to sell into 


hy 


the merchant market but he hasn't got a market. 

He has to grow one. He has to win that 
market either from an existing competitor or he has to 
wait until the growth in the market enables him to take 
up that surplus he has got available. 


That is an extremely costly and slow process. 


of the established supply is concerned, there is a 
reluctance, and it is a very natural one, for an 
American steelmaker to look at a foreign plant, not 
because it is foreign, I wouldn't like to suggest that 


for a moment, but because it is something new to him. 


| 
| 
And I think finally, so far as the advantage 


He knows there are very few British separation, 


| 
| 


air separation plants in the states. 


Why should he take a chance on using a British- 


made plant when he has an established connection, has an 


established reliability with an American producer of 


plants. 


And, understandably, it takes -- be has to sort! 


make him say, yes, okay, I haven't heard of BOC but I'm 
very happy that you have come onto my site, build 


your plant and supplyme with gas for the next fifteen 


of hae a very peculiar set of circumstances that would 
years. | 


And I understand that. 


/750 


All these things add up to the sad advantages 
which the established supplier has over the newcomer. 
Most important of all is tmt the established 
man nearly always, because of the nature of the business, 
is making his profit through having a share of the 
merchant market, which is what the newcomer doesn't 
have. 


I hope I've made it clear. 


I would like to ask you one other question 
on that subject. 
Does the concept of back-up play any role 
here? 
A Yes, it does. 
9) Would you explain that to his Honor along with ay 
his Honor what back-up means? 
A Yes, indeed. 
Back up is merely providing liquid in support 
of the plant which you put down to supply the steel 


maker. 


In other words, these tonnage plangs, every so 


often either stop working for one reason or another, or 


have to be taken out of commission for maintenance, or 
Simply there is a fail somewhere in the process or in the 


pipe work. 
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And when that happens, the oxygen is no longer | 
flowing into the steel works and of course there is a 
tremendous risk hanging on having the whole steel works 
come to a full stop because there is no oxygen avail- 
able there. 
Now, in that situation it is critical that 
you can supply the steel works through other means. 
This is a situationwhich we commonly have, 
for instance, in the UK's major steel works. We cannot 
allow it to come to a stop because of the fail of the 
oxygen supply. 
And we have to make arrangements and have 


made arrangements whereby we can provide back-up to the 


existing plant by taking liquid supplies from elsewhere 


and shipping it in. 

Now, here again, a newcomer is faced with a 
grave disadvantage if he is not able to secure back-up 
supplies. 

And in the case of BOC again, it means 
probably going, at least the chances are, probably going 
to one of our competitors to provide that back-up. 

Now, no doubt it is or it can be done, on 
terms. But it is difficult to arrange and obviously 
it is a very much more satisfactory situation if one 
can provide one's own reliable back-up to the tonnage 


plant. 
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oo) Companies seeking supply schemes want back-up 
around, is that what you are saying? 
A Oh, certainly they de, 

They need the assurance that in the event of 
fail of the plant for any reason at all that the oxygen 
supply shall be maintained. 

9 Between the date of the Perham-Greenfield report 
and November, December, 1973, there has been testimony 
in this record that in some parts of the United States 
at least, shortages of supply developed in the supply 

of industrial gases. 

Are you familiar with that? 

A Yes. 


Q Has there been any other change of which you are 


aware in any significant area of the American gases 


scene since the days cf the Perham-Greenfield report? 


MR. THURMAN: Objection. 


Foundation, 


JUDGE BARNES: What kind of a foundation 


MR. THURMAN: Does he know of any other change 


| 
= | 
does he need for this report? i 


JUDGE BARNES: Does he know of any? 
MR. THURMAN: If his answer will be yes or no, 
I have no objection. 


If he is going to start in saying something-- 


j AZ 


JUDGE BARNES: If he says yes, what is your 
objection,that he doesn't know? 

MR. THURMAN: Yes. 

If he says yes, there have been changes, I 
want to know how the -- how he knows. 

JUDGE BARNES: You can ask him that on cross- 
examination. 

MR. THURMAN: I believe, your Honor, a founda- 
tion should be given now whether he knows or not. 

JUDGE BARNES: I don't think he needs a 
foundation. 

MR. THURMAN: He was told by Mr. Topkis that 
there was a shortage and is asked whether you are aware 
of it. 

I don't know if ne is aware of it by what Mr. 
Topkis just said or if he read the transcripts. 

JUDGE BARNFS: I thought the questions were 
phrased on that he tead the transcripts in this case. 

Q That is a fact, is it not? 
A Yes. 
JUDGE BARNES: You may answer thequestion. 
Yes, I am aware of other changes. 
Would you set them forth briefly for us? 
MR. THURMAN: I make my same objection. 


How is he aware? 
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Q All right, how are you aware of them? 

A { am aware through various gaurces of information, 
from people in the industry in America, from hearing their 
views, from annual reports written by chairmen of 
industrial gas companies in this country. 


I am aware of it by what I have been told by 


I am aware of it through reading the transcript 
of this trial. 

MR. THURMAN: Objection. 

I'd better wait until the next question. 
BY MR. TOPKIS: 
9 Did any of these changes cause any change in your 


appreciation of the teachings of the Perham-Greenfield 


report? 
A NOt at all. 

MR. THURMAN: Your Honor, objection. 

I would like to have time to object beforeyou 
give an answer. 

The objection is it is all hearsay what he is 
basing it on. 

The best evidence is what pepple came in, the 
people who told him -- 

JUDGE BARNES: The Greenfield report was hearsay, 


also, wasn't it? 


Acal 
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MR. THURMAN: Yes, sir. 

JUDGE BARNES: That's what he relied on. 

MR. THURMAN: He said people told him of 
this stuff after the Greenfield report, 

Maybe I misunderstood his testimony. I 
thought he was stating what he is goingto testify about 
he heard from people and he looked at annual reports 
and so on. 

JUDGE BARNES: These things have eaused him 
not to change his mind. 

MR. THURMAN: This hearsay stuff has not 
changed his mind. 

JUDGE BARNES: Wasn't the Greenfield report 
hearsay? 

M R. THURMAN: We think it was and we don't 
think it ought to be in the record. 

JUDGE BARNES: It is a compilation of Mr. 
Greenfield+s the way he looked at the market. 

MR. THURMAN: Opinions. 

JUDGE BARNES: Opinions. 

MR. THURMAN: It is hearsay and in our opinion, 
your Honor, should not have been admitted. 

JUDGE BARNES: The question is, has Mr. 
Smith changed his opinions on the basis of any information 
that came to him and he said no. 

Tat's proper. 


~s 
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MR. THURMAN: Your Honor, he said he hadn't 


changed his opinion and wouldn't enter the market yet 


he entered through Airco. 

He must have changed his opinion. 

JUDGE BARNES: Argue it in your brief. 
Maybe you got a point there. 
BY MR. TOPKIS: 
Q Turning your specific attention, Mr. Smith, to the 
questio or the matter of the shortagfes as to which there 
was testimony, did the existence, coming into existence 
of those shortages in any way change your judgment as 
to the validity of the Greenfield teachings? 

MR. THURMAN: Objection. 

When did he find out about the shortages? 

MR. TOPKIS: Probably about the time -- 

MR. THURMAN: Mr. Topkis is suggesting this 
stuff to hin. 

Let him ask him foundation, when did you c 
know of these shortages? 

We need a little bit of foundationhere. 

And I am sure if there was a shortage, it 
would change somebody's opinion. 

JUDGE BARNES: TI think if his knowledge 
of the shortages arose by reading this transcript, that 


he doesn't have any basis for it. 
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MR. TOPKIS: Agreed, your Honor. 

I will put the question differently. 
SY MR. TOPKIS: 
Q Tn October or November of 1973 had you had reperted 
to you that there were shortages of industrial gases in 
areas of the United States? 
A Yes. 
Q And did thosd reports cause you to change your 
judgment as to the validity of the teachings of the Perham- 
Greenfield report? 

MR. THURMAN: Objection. 

Still no proper foundation. 

By whom did they get this? Was this somebody 
operating over in Canada? 

JUDGE BARNES: I am going to leave that 6 
you to explore on corss-examination. 

Make some notes there as to the questions 
you want to ask. 
A No. 
Q Why not? 
A Because the basic objections, the basic problems 
facing BOC in coming to American hadn't changed. 

The fact that there was a shortage in one year 
and a surplus in the next, that's the history of the 


industry. 
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What happens on a shortage like -- a short 
term like that isn't likely to change our view, which 
essentially has to be a long-term view. 

Q Now, sir, I've asked you why had you not acquired 

the Airco stock, rather, you have told us why had 

you not acquired the Airco stock you wouldn't have thought 
it wize to enter the American gases field with some kind of 
tonnage operation. 

I'll ask you why you would not have thought 
it wize, if that is your feeling, to enter by putting 
up a big plant and offering to sell gases in the merchant 
market? 

A The number of opportunities of putting up a big 
plant, and by that I think to be competitive one has 

to look at a plant of 500, 600 tons per day, the 
opportunities of putting that size plant up purely to serve 
the merchant market and nothing else is very -- are 

very, very few indeed. 

And there are, in fact, not very many plants, 
either in America or elsewhere, devoted solely to that 
purpose without having the base load which normally a 
steel works or chemical works would supply. 

We couldn't possibly contemplate taking 
that sort of chance of expending anything up to, oh, 


forty, fifty million dollars, because it means in the 
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i gq merchant market, it means not simply the plant, you have 


to set up the whole of thedistribution network, for a 
market where we have no place at all, 

It's all the way from saratch. Commercially 
it is not possible. 

Q All. vient, air. 

Now, let me ask you to discuss one more 
possibility that's been suggested here. a 

Had you not acquired an interest in Airco, 
would you have considered invading the American gases 
field from Canada? 

A No. 
Q Please explain why not. 
A The Canadian company is a comparably small company. 

It is number three in the Canadian market. 
And essentialy it is a distributor. 

Tts biggest plant is a tiny plant. It's 
very small indeed so far as its productability is 
concerned. 

Now, the production costs fromthat plant are 
hopelessly uncompetitive when compared with the cost ot 
producing oxygen from a large-scale tonnage plant, such 
as available in most industrial araas close to the Canadian 
border. 


There is no way in which the Canadian product 
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| 
can compete, particularly when you take into account 
the cost of freighting it from the point of production. 


Canada is primarily a distribution company, 


of which there are Many examples in the states. And 


there is no way in which they could, on a competithe 
basis, invade the American market, in quote marks. 


@) As of November-December 1973, were there any 


tecknical knowleye and marketing skills in the gases field 
more or less comparable to BOC's which were not engaged 

in the gases business in the United States? 

A The only ones I can bring to mind are the two 


German companies, Linde, i; and Messer-Greisheim. 


Those two German companies possibly AGA of 


Sweden, though it would certainly stretch their financial 


resources, and I think I must qualify my answer by ayang 


it does depend on which part of the American market they 


might consider they would enter. 


companies outside the United States which had financing, 
If they had followedour analysis, ofcourse, 
they wouldn't contemplate it anyway. But if they didn't, 


let's say they didn't accept our analysis, there is nothing 


to stpp any one of those three buying a distributor in 


the United States. 


And in technological terms, and I think 


probagly infinancial terms, they could also come into the 
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bulk end. 

You Know my view as to whether she should 
Or not, but they could. 

Outside the Germans and AGA, Clearly there are 
Japanese companies who cauld. 

That names that spring to mind are Hitachi, 
Nippon-Sanso, and Coby is another one, another Japanese 
which would certainly have the resources. 

But the fact is that there is no record of 
the Japanese companies investing in this industry outside 
Japan. 

They have sold plants outside Japan but not 
i-vested in the industr-al gas industry outside Japan. 

Q Referring to Messer-Greisheim, sir, would that compan 
have any advantages or disadvantages in comparison with 
BOC? 

MR. THURMAN: Your Honor, I have permitted 
this to go alongqwithout foundation questions. 

But I think it is about time now to stop. 

There is no foundation he knows this. The 
questions asked on complaint counsel's case is who you 
considered a potential entrant. 

That is not the area here. He is not in «his 
market, certainly was not considering anybody's substantial 


entry. 
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There should be some foundation of how he 
knows what he has been testifying to, 

JUDGE BARNES: T think it ia going a litele 
far when you ask him what advantages the German company 
has. 

MR. TOPKIS: tI¢€ you will indulge me, I think 
they are rather obvious. 

JUDGE BARNES: All right. 

Q #.re there any advantages or disadvantages which 
Messer~-Greinheim would have in going into the gases busines 
in the United States compared with BOC? 

MR. THURMAN: I sil} object. 

JUDGE BARNES: Maybe you can move to strike, 


MR. THURMAN: He ig saying his company couldn't 


Now he is saying they could. 

It is inconsistent. He certainly knows about 
his company but hasn't given any foundation as to whet he 
knows about these dther companies. 


JUDGE BARNES: You may move to sttike. 


A The advantage which Messer-Greishe!m would have, compa 


with our position is that they are two-third owned by 


It depends on his answer, 
t 


Horchest, wiiich is the largest chemical company in the 


world and they have enormous resources behind them. 


grey 


Q How about Linde, sir? Is there anything in their 
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or disadvantages compared with BOC? 
A Yes. 

I think the advantage which Linde would have 
compared with BOC is that they have for many years now had 
a plant company operating here in the states and have 
indeed installed and built a number of air separation 
plants in America. 

And they have a well-established acceptance 
of their plant here in the states. 

And to that extent I think they would havean 


advantage. 


sturcture or experience which would cause them advantages . 
i 


Q Does Linde actually have an office here in the United 
States? 

Yes. 

For the selling of plants? 


Yes. 


Now, going to steel companies -- 
MR. THURMAN: I would think thatwe move to strike. 
JUDGE BARNES: I think you have -- you should 
have a background question on the Linde office, as to 
how Mr. Smith knows. 
BY MR. TOPKIS: 


Q Could you tell us the basis of your kwewledge, Mr. 
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Snith? 
| How do you happen to know Linde has an office 
ae 
r here in the United States? 
4 th 
A They told me, 
> 
! Q Linde told you? 
6 i 
| A Yes. 
7 | 
| Q That is the compan y you fight with around the 
8 
| world, isn't that a fact? 
9 | 
: | A Yes. 
10 | 
i MR. THURMAN: Mr. Topkis keeps putting testimony 
Me 
| here, fighting with them around the world. 
12 |i 
t There is no evidence they gight with them around 
13 | 
| the world or they are even angwhere around the world. 
14 |i | 
| JUDGE BARNES: JI think that remark should be | 
15 


stricken from the record. 


I will also strike Mr. Smith's answer as to the 


Linde office and wnat it docs if it is merely hearsay. 


I think there are better wasy of provig that. 


| MR. TOPKIS: There are, and I will develop 


JUDGE BARNES: 


How long would you say we are 


going to be going on, Mr. Topkis? 


MR. TOPKIS: I could conclude with Mr. Smith 


and I should say depending on the frequency of objection, 
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JUDGE BARNES: Off the record. 

(Discussion off the recari.) 

JUDGE BARNES: On the record. 
BY MR. TOPKIS: 
Q Mr. Smith, turning now to steel companies, I would 
like you to tell his Honor whether at various points 
around the world, steel companies are engaged in the gases 
business. 

MR. THURMAN: Objection. No foundation. 

MR. TOPKIS: If the witness know. 

MR. THURMAN: We want to know how he knows. 
BY MR. TOPKIS: 
Q W_ould you tell his Honor and Mr. Thurman whether 
you know and how you know whether steel c .panies are 
engaged in the gases business at any points around the 
world? 


A I do know and I know because we are in competition wi 


Q Would you tell us where those situations are and how 
they have arisen? 


Tell his Honor about them if you will. 


The two places of which I personally know are 
first of all in South Africa, where our main competitor 


is jointly owned between air products and Iscor, which 


is the state-owned steel company in South Africa. 


MR, THURMAN: What's thename of that? 
THE WITNESS: It's at the -- it's the s@ate- ~ 
owned steel cmpany in South Africa. 
Secondly, in Australia, where BHP, which vixtua ay i 
is Australian steel, where BHP has negotiated an arrangemen 


ith Linde of Germany whereby there will be a joint market- 


ing operation of oxygen from the BHP plants. 


Q So that will be a merchant marketing, is that right? 
A That's right. 
Q Going back to the South African situation, sir, this 


joint venture between the steel company and the air 


products, is that in the tonnage business, the merchant 


business, both, or what? | 
MR. THURMAN: I am willing to listen to this. | 
I don't see the relevancy, your Henor. | 
We are talking about the United States markets | 
and United States steel companies. | 
I see no relewacy to what they do in Afrida, unless nae 
there is some correlation that he knows that the same | ; 
situation would be true in this market. 


JUDGE BARWES: Do you know of any correlation 


that says it wouldn't be true? 


MR. THURMAN: I don't think that's our burden. 


I think the burden is on them to show that 


something is relevant to this particular market as 
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JUDGE BARNES: I think in this instance where 
there is a yas company associated with the steel company - 
MR. TOPKIS: In Africa, yes, sir. 

JUDGE BARNES: In Australia. 

MR. TOPKIS: Well, the witness -- 
Q Is Linde associated or are they just supplying 
plant? 
A No, no. 

It is a joint marketing company. 

Very well. 

I will go then to Japan. Would vou tell his 
Honor the arrangement in Japan, if yu are familiar with 
it? 


And please tell Mr. Thurman how you know about | 


And please tell Mr. Thurman how you know about 


There are mang reports. 


I hesitate to say that so many of these things 


are common knowledge in the industry, but that is the - 


of the situation. | 
Many of these things are commen knowledge. 


But so far as the Japanese market is concerned, 


there are numerous reports, apart from one's personal 
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knowledge of the situation. 
The industrial gas market in Japan is totally 
differently structured from that anywhere else in the 
world. 
MR. THURMAN: Excuse me for interrupting. 
But his reports and such, it is certainly best evidence. 
It is hearsay as far as I'm concerned. Certainly he 
doesn't have first-hand knowledge on what's reported. 
JUDGE BARNES: I think we would need a 
foundatio here, has the company made a study of the 
Japanese market — 7 market there, and so forth. 
BY MR. .TOPKSI: 

@) Does your company regularly keep up to date on 
developments in the gases business around the world? 
A It has to. 

Q You maintain so-called corporate intelligence 
division? 

A Yes, indeed. 

Q Is it their job to keep you informed of such 
developments? 

A All the time, yes. 

Q And ‘have you received reports from that division 
relating to the Japanese situation? 

A Yes, I have. 


(9) And you rely on them? 
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Yes, I do. 


Q And they are not contradicted or -- by any other 


reports? 


A No, they are not. 
MR. THURMAN: We would like to see those 
reports. 
MR. TOPKIS: Go to London. 
Please answer tne question. 
JUDGE BARNES: Mr. Smith can testify as to 


things of his personal knowledge. 


You had witnesses on your case in chief who 
sat up on the witness stand and testified to sales 
fioures and things like that md they didn't have their books 


and records there. 


from the Japanese market, he can testify to his understandin 
of the Japanese market for whatever relevancy it has. 


I hope you wili divelop that. 


I will overrule your objection. 


If he has personal knowledge and reperts 


THE WITNESS: Yes, the Japanese industrial gas 
market is structured differently from anywhere else in the 


world. 


Fundamentally it is fed by tonnage plantswhich 
are owned by the steel companies. 
And it's the steel companies themselves who 


are operating those tonnage plants in the first place to 
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take off their requirements for their steel~-making 

purposes, but then to go on to sell the spare liguid that 

is produced straight into the merchant market and the 

contri of the Japanese industrial gas market is in fact 

in the hands of the steel makers and not in the hands 

of the industrial gas company. 

Q Now, going to other gases than air separation gases, 

sir, are those-~- well, iet's take carbon dioxide for 

exampl,e in Britain, who are your principal competitors 

in the carbon dioxide business? 

A We ourse_wes are not producers of carbon diexide. 
We only market carbon dioxide and then or a 

very small sfcale. 


The major producer of cazbon dioxide inux is 


ICI, and thé major distributor of carbon dioxide in UK 
is Distrillers Company. 
Q How about carbon monoxide, sir? 

MR. THURMAN: Your Honor, I will object now. 


Mere again I am willing to listen to this 


MR, TOPKIS: The relevancy is this and only 


| 
but what's the relevancy of UK who produces? 
} 
| 


At various points around the world, primera 
| 
in so famous an economy as Britain, various chemical | 


companies have found it within their capacity and field ¥ 


interest to manufacture and sell industrial gases. 

It is our submission here that American 
chemical companies both ure in the business and also are 
potential entrants into the business. 


JUDGE BARNES: I think that's his argument, 


U.S. gases market. 


NR. TOPKIS: Right, sir. 


JUDGE BARES: You will urque they are not. 

MR. THURMAN: Certainly. 

This is qoing apund Robin Hood's barn trying 
to get some analogy from a Japan company where he says 
it is completely differently structured. 

Mr. Topkis said he would help us on ourcase 
and I would help him put on his case to bring some steel 
companies into show what studies they made and eaveral 
steel companies, that they are interested in this market 


and going to enter into this market, and whether they are 


that the steel companies are potential entrants into the 
| 
| 
| 
| 
| 
| 


sitting on theedge of the market. 

JUDGE BARNES: Well , there might be better 
ways of proving that thd U.S. steel com pnies are potentia 
entrants in the way he is going about it, but certainly 
the testimony is relevant. 


So I will permit you to proceed. 


MR. TOPKIS: I will be very brief, your Honor. 


& 
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~ 


Q iCI and the other company yu mentiened, are they 


thing? 


| 
| 
normally gases companies or principally active in some as 


A IcI is a chemical company in the main and the 
Distillers Company are the biggest whiskey producers in the 
world. 

JUDGE BARNES: Now «= are getting into our 
relevancies. 
Q ICI, by the way, is engaged in operations in the 
United States, isn't it? 
A Yes. 
3 Chemical operations? 
A Yes. 


Q Let's hurry on before Mr. Thurman asks you kow you 


know. 

How about hydrogen, sir, whe are the largest 
manufacturers of hydrogen in Britain? 
A Probably {[CI, but there are a number of chemical 


companies iq the production of hydrogen. 


We produce some ourselves. Staveley, a 
company called Armourhess, those are the biggest. 

We distribute some but there are several 
who distribute as much as we do. 


Q And those companies you mentioned, they also sell 


hydrogen? 

A Yes. 

Q So far as carbon monoxide is concerned, are there 

any chemical plants -- companies in Britain who mantfacture 
it? 


A Yes, we don't manufacture any ourselves. 


We sell a bit as part of the range of gases. 


But there are a number of chemicals companies who make and 
sell carbon monoxide. 

MR. TBPKIS: Now, your Honor, I'm going to 
go briefly to the medical area. 

T would say twenty minutes, maybe. 

If you want to break, I will be glad to. But 
I will do whatever your Honor wishes. 

JUDGE BARNES: Let's break for the day. It 

five o'clock and we will meet tomorrow morning at 
ey 

9:30. 

MR. TOPKIS: Very well, your Honor. 

(Whereupon, at 5:00 p.m. the hearing was 


recessed until 9:30 a.m., June 7, 1974.) 
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JUOGE BARNES: We are ready to proceed. 
MR. TOPKIS: Fine, Your Honor. 
LESLIE EDWARD SMITH 

having been previously duly sworn resume and 
testified further as follows: 
DIRECT EXAMINATION CONTINUED 
BY MR. TOPKIS 
Q Mr. Smith, I forgot to ask you a question with 
reference to the question of gases. 

At or about the time the Perham Greenfield inguiry 
was being made, was there any other investigation of 
possible areas of exploitation or development by BOC? 
& Yes, there was. 

Would you tell us about those, please? 
A They were confined to parts of the European market, 
in particular, Germany and the low countries. 
Q And were the findings of those studies reflected in 
the allocation of priorities which we saw in an exhibit 
yesterday? 
A Yes. 
Q Turning to the medical side, sir, we have seen 
earlier in your testimony that something called Medishield, 
Limited, a gathering togethwe, an international énterprise 
was set up and I would like to ask you about the United 


States part of your operation. 
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Perhaps the most open-ended way and non-leading way 
in which {I can do that would be to ask you, would you 
please tell us the history of your involvement with 
a company called Harris Calorific and subsequently, Harris 
Lake? 

A Yes. Our association with Harris Calorific goes back 
thirty years or more. There, too, we had a cross- 
licenving arrangement -- 

Q Forgive me for interrupting. But, Harris Calorific 
was an American company? 

A Yes. 

We had a cross-licensing arrangement on certain types 
of light industrial equipment, this is welding and cutting 
equipment, hand torches and that sort of thing. 

Q What was the business of Harris Calorific? 

A Harris Calorific was entirely in the business of 
industrial equipment, gas equipment, equipmant for the 
application of gases either in cutting or welding. 

Now, the association was quite a close one and the 
point was reached in the early sixties about 1963, when 
a fair sized slice of the Harris Calorific equity came on 
to the uarket. I don't know how much of the detail you 
would like as to how that happened. 

Q” Wo, no need to go into that. 


A portion of its stock became available? 


‘h 2535 


Yes, indeed. Some 23 percent, in fact. 

The chairman of Harris Calorific at the time, ane 
Mr. Taylor, contacted his friend in London who was our 
managing director, Mr. Tom Potts and said that he thought 
that BOC might be interested in buying this stock as a 
means of further cementing the association between the 
two companies. 

In fact, I was dispatched out to the States to 
negotiate that purchase, which I did. From then on, it 


did have the effect of bringing the two interests in this 


We took no part in the management of Harris Calorific 


part of the business, in welding equipment, a bit closer. | 


but we dic appoint one of our people to the Harris Catorific | 
board, to wit, one Mr. Allen Perham, who was, at that time, | 
presidentvof Canox and in fact, that was the situation | 
untal late in 1973. | 
Q You told us that the business of Harris Calorific 

was cutting and welding equipment? 

A Yes. 

Q Were you in the UK -- you spoke of a cross-licensing 
arrangement. Were you sellin~ any Harris equipment -- 

A We were selling Harris designed equipment under the 


BOC name. 


Q Did there come a time when Harris Calorific got into 


seme aspect of the medical equipment business? 
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A Yes, they did. This would be around 1964, '65 when 
they were looking for a means of exploiting their skills 
in light engineering ai: cacetoied that some aspects of 
the medical market would be of interest to them, which 
they could sell. In fact, they contacted us as to whether 
there were any parts of our business on the medical side 
which they could use and indeed the arrangement was made 
that they would assemble and sell our Boyls table. 

The Boyles table being the table used in anesthesia 
and which all the gadgets are hung for use by the 
anesthetist. 

They became our agents, in fact, in the United States, 
for the sale of the Boyles table. 

Q Were the Boyles tables that they were selling 
manufactured in the UK or how were they put together? 

A Originally, alli the parts were made in the UK and 

sent to the States where they were assembled. Subsequently, 
a good many of these parts were subcontracted by Harris 
Calorific to companies in the United States. 


Q But, for some time, all they did was assemble? 


A That's right. 


Q Now, you said matters interms of relationship between 


on the board. Can you track thet story down to the present? 


{ 
the two companies continued after Mr. Perham took his seat 
> 
| 
| 


Yes. | 


| 
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The early years of their attampt to get into the 
medical market, medical equipment market weren't easy. 
There were some years of difficulty, I think, much caused 
by BOC in the supply of parts. 

After some three or four years and very much with the 
assistance of ir. Perhaa, they were able to put together 
a marketing effort for the sale of the Boyles table. 

I think the next step of any significance was when 
I was advised by Mr. Steve Taylor who was the president 
of Harris Calorific -- let's see -- this would be probably 
around May or June of 1973, when he advised me that he had 
been approached by a company called Emerson, Emerson 
Electric, who had said that ~- 
Q Excuse me. Before we get to that, sir, iid there 
come 4 time when Harris Lake was formed? 
A Yes, I beg your pardon. I ought to go back a step. 

Again, I am a bit hazy about dates. But, certainly 
not more than two, possibly three years ago, what happened 
was that a company 6b the name of Porregger, was purchased 
by Air Products and the man, who at that time was runniag 
Porregger, a Mr. Lake, decided, for awhile, that re would 


prefer not to stay in that positicn and look elsewhere. 


In the course of him looking elsewhere, he approached | 


Harris, Harris Calorific, since he knew of the growth which 


Harris had in the medical equipment field. fo cut a leng 
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story short, it was agreed to form the medical side of 
Harris into a separate crganization called Harris Lake, 
which Mr. Lake would run and in fact, Mr. Lake took part 
of the equity of that company. 

So, that waa the situation when I was advised that 
Emerson wished to acquire the stock of Harris Calorific 
and our reaction was to say, well, we don't want te act 
in any sort of dog-in-the-manger attitude on this approach. 
If this is what the Harris board and the Harris management 
wants, okay, we woud go along with it and vote our 23 
percent interest. But, in doing so, we would very much 
like, if at ail poesible, to keep to one side, the Harris 
Lake activity because it was the arm through which we were 
selling and they were our agents for the marketing of the 
Boyles table. 

There was, to say the least of it, some doubt as to 
whether that agency arrangement was exclusive. In ether 
words, there was some doubt if, in fact, Harris Lake had 
gone into Emerson, whether we, in law, would have bean 


allowed to appoint another agent for the sale of the Boyles 


table and that was the real significance to us of requesting | 


that if possible, we should keep Harris Lake out of the 
field. 
Of course, Mr. Lake himself md something to say in 


this, because he, in fact, not only had part of the equity, 


it 
ij 
li 
H 
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but written into nis agreement was a first option to 
buy, should any further Harris Lake shares become available. 

To cut @ lony story short, what then happened was 

that Emerson bought Harris Calorific and sold Harris Lake 
back to BOC and Mr. Lake, in 1973, November of 1973. 
Q Just before the Airco deal? 
é Just betore. About a week or two before the Airco 
tender. 
Q De you remember what you paid for Harris Lake? 
A Yes. We paid two million dollars, of which, much 
tne major part was good wili. 
Q Do you happen to remember the figure? 
A My memory tells me that the assets purchased were 
$600,000. 
Q Now, sir, I would like to do for his Honor as to the 


enterprise called Fraser Sweatman, what you have just 


done for Harris Calorific and Harris Lake. Tell your story. 


A Fraser Sweatman, Canada and Fraser Sweatman USA, 
both are very small subsidiaries of a British company 
called Cyprane, Limited. 

Now, again, we had had a fairly close association 
with Cyprane extending over some years. There were two 
main reasons for this: The first is that we were buying 
a large proportion of the Cyprane vaporizer output which 


we were then selling, sometimes by attachment to our 
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Boyles table, all around the world. And secondly, two 
of the guiding lights behind the Cyprane development 
were ex-JOC people whom we had known for quite some time. 
The Oriqinal discussins whieh we hal were with 
Fraser Sweatman who helé a majority interest in Cyprane 
Limited and with an organization called ICFC which is a 
finance company for industry. It is the industrial some- 
thing finance corporation. 
Anyway, its purpose is to provide finance to industry 
in Britain. it is a private organization. It is not a 


governmental organization, who held some 30 percent interest 


| 
| 
| 
| 


of the Cyprane stock. | 
Now, the negotiations were difficult and protracted 
because, in effect, we were dealing with two parties, 
Fraser Sweatman himself and ICFC and we had some difficulty 
in bringing them together. 
The original basis on which we negotiated wag that 
we would buy the Cyprane K Company that is where ali the 
manufacturing of the Cyprane vaporizers takes place, the 
two little Praser Sweatman companies were assembling shops-~- 


You mean FPraser Sweatmen Canada and Fraser Sweatman 


A Yes. Our main concern was the manufacturing which 
involved the development of prices and the development of 


any new technology. 
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The original theory was that we would take only a 
small interest in the two pales because Fraser 
Sweatman, as a Canadianwas oc .erned with keeping some 
interest in those two companies and our interest was 
primarily the UK and. 

However, it wasn't to be because during the course 
of those negotiations, other people cama into the picture 
and the one I knew about at the time was the American 
Corporation, G. D. Searle and I have heard it said, I 
don't know whether it is true, but I heard it said that 
Cnemetron was involved. And finally, it came down to the 
parties interests of putting in a closed bid for the 
whole Cyprane business. We did that and our tender was 


accepted. 


Q So, you bought the whole of Cyprane including the 


two Fraser Sweatman subsidiaries? 

A That's right. 

Q Was there any one price allecated to the one Fraser 
Sweatman US operation? 

A I don‘t think so. 

Q Now, as of the present time, you own in the United 
States, a company called Harris Lake; is that right? 

A Yes. 

Q And you own in the United States, a company called 


Fraser Sweatman? 
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A Yes. 


Q Do you own any other interests in the United States 
engaged in any aspect of the medical equipment business? 
A No. 

MR. TOPKIS: Your Honor, perhaps in the 
interests of orderliness, I could call Your Honor's 
attention to the stipulations which were offered 
yesterday by Commission counsel which revealed that the 
sales of iarris Lake last year were a million eight 
hundred seventy-three thousand dollars. The sales of 
Fraser Sweatman, US were two million three hundred 
eighty-three thousand dollars. And in addition, Cx328 
reveals that BOC sold itself to third parties in the 
United States in the last fiscal year, $73,876 pounds 
of medical equipment merchandise of all kinds. Seventy- 
three thousand pounds would be about $175,000 or something 
on that order. 

Q Is that correct, sir? 
A Yes. 

MR. THURMAN: Your Honor, I think we will go 
through this again today. I have been overruled but I 
think it is improper to read what is in the record. It is 
a matter of briefing at the end of this case. 


JUDGE BARNES: Well, as I have said yesterday, 


it is prepek-tor him to call my attentior to specific 
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things in the exhibits if it is part of the presentation 
of his case. It is helpful to me and I think it is 
proper. 

I overrule your objection. 

MR. TUURMAN: Complaint counsel never stated that 
sales were a nundred million or something like that. 

I see no reason in pointing it out. 

If it is there in the recerd, it ia there. 

JUDGE BARNES: Ue apparently does see a reason for 
it. You disagree with him and it is not legally inm- 
proper to do it. 

MR. THURMAN: I have been reprimanded for doing this 
sort of thing in the past, 

JUDGE BARNES: You have probably been reprimanded 
for reading an exhibit into the record but I see no 
problem with calling the Judge's attention to a specific 
part of a document. 

BY MR. TOPKIS: 


Q Now, sometime in the recent past, something called 


Medishield was formed in the United States; is that 


right? 

A Yes. 

Q Would you tell us about that, please? 
Yes. Medishielf£, Inc. -- 


That is the -- 


‘ 
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A The American company, a subsidiary of Medishield 


Limited in the UK, the international holding company. 


Medishield was formed merely as a vehicle to collect 
together the interest we did have both in the States and 
in Canada. 

In other words, Fraser Sweatman was Canada, 

Fraser Sweatman USA, Harris Lake, plus the medical 
equipment business of Canadian Oxygen. 

It has not yet completed the process of bringing 
those companies together but the corporation has been 
registered and I think that is as far as we have gone. 

Q As of November, 1973, sir, just before the Airco 
acquisition, let's put it in time precisely between the 
agate you acquired Harris Lake and the date you acquired 
the Airco stock, did you have any plans for the expansion 
of your US operations in the medical equipment business 
or, contraction -- 

MR. THURMAN: Your Honor, this is a conclusion. 
Your Honor will draw from what is in the record. 

For this witness to say that they had no plans 
to expand, on its face will not be accurate. 

Anybody will expand a business if they are int 
it and t%e record shows it. Why get a statement now to 
offset some extemporaneous documents and Your Honor will 


draw -- 
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JUDGE BARNES: You want me to exclude his 


4 


testimony? 

You don't want his testimony in the record 
because it is not favorable to your side of the case, 
is that it? 

Am I supposed to exclude his testimony and 
prohibit him from testifying as to what his business 
plans were? 

fie ig the chairman of BOC and he is entitled 
to testify. Your argument is that I should not give 
any weight to his testimony. 

MR. THURMAN: We might argue later that this 
is @ conclusion that Your Honor would draw from what is 
in the record or if he had plans, to submitsome plans. 
Either way, plans not to expand or plans to expand. 

All through the case in chief, we heard the 
best evidence rule and I don't know if Your Honor remembers 
Or not, I hope you do -- 

JUDGE BARNES: I have a pretty good memory -- 

MR. THURMAN: If there is a document, you don't 


ask a witness the question. You put the document in. 


This was Mr. Topkis' misinterpretation of the best evidence 


rule. We were forbidden to ask witnesses questions if 
there was a document involved. So, if there are documetts, 


we would like the best evidence and not to ask the man 
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JUDGE BARNES: You can ask him on cross- 
examination if he has any reports or plans. You can do 


it on cross-examination. I know of no rule that will 


periuit me to exclude his testimony on these pointe. 


MR. THURMAN: I agree but I know of no rule 
where Mr. Topkis says we can't ask a witness a question 
when there is a document which says that. 

JUDGE BARNES: It depends upon whom you are 
asking the question of. If you are asking it of a 
third party, it is not relevant. It is not relevant to 
what Linde has planned, that is not relevant in this case. 

If you *hink my rulings are wrong and having 
Mr. Topkis call my attention to exhibits is wrong, .4f you 
think the rest of them are wrong, you bring me in some 
decisions and I will reconsider. But, I know of none now. 

Proceed, please. 

TNE WITNESS: May I have the question again? 

MR. TOPKIS: Surely. 

May I rephrase it, Your Honor? 

JUDGE BARNES: Yes. 

BY MR. TOPKIS: 
Q Between the date of your closing of the Harris Lake 
transaction and your making of the Airco tender offer, 


did you have any expansion plans for your medical activities | 
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in the United States? 
A There was certainly nothing that occurred between 
those two dates which altered any existing plans in 
Medishield. 
Q Putting yourself back to that point in time, would 
it nave been your expectation that you would have expanded 
or contracted your medical business in the United States 
if you had not bought an interest in Airco? 
A We had certainly hoped to expand it. 
Q Did you have any plans to expand it at the time? 
A Medishield had plans. The Medishield management 
and board had plans to expand the existing Canadian and 
Ameztican interests. Those plans, of course, had not yet 
reached the BOC board which was the ultimate authority 
of the direction in which those plans should he achieved. 
Q I see. 

No investment proposals had been made to the BOC 
voard? 


A None. And, of course, it is the BOC board that has 


the final authority on any investment proposal in this 


field. 

Q Had any such proposals or specific plans reached you 
personally as chairman? 

A I had had copies of some of the planning documents 


which Medishield put together and, frankly, I hadn't taken 
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too much notice of them because I knew that when it came 
to the crunch, and there was a specific acquisition 
proposal, it was at that point that I got really interested. 
W That is your usual practice, you mean? 

A Yes. 
Q I see. 

Now, as of that date, did you have any information 
as to what might be possible areas of expansion of your 
medical equipment business in the United States? 

A Yes. I think the area which was really uppermost 

in the minds of the Medishield people was the prosthetics 
field. 

Q What do you mean by “the prosthetics field," sir? 

A These are the artificial plates and joints which are 
being used, increasingly, for the relief of rheumatism, 
arthritis and that sort of thing. 

Q By surgical implant, you mean? 

A Yes. This was an area in which we believed we had 
some lead on the competition. We knew that from all 
appearances, from all studies, it was a high-growth area 
and certainly, the highest growth part, so far as we could 


detect, of the whole of our medical interest. I think it | 


is fair say that most of the interest, most of the entb:siasn 


surrounded this prosthetics area, not just in Britain but 


in America and Canada too. 
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you have selected somebody to nead Medishield us? 
Yes. 
WRo was that? 
Mr. Bill Moeller. 
wt what was Mr. Moeller's prior experience? 
A He had previously been with Howmedica. He nad left 
them for a number of reasons but, I think what most 
attracted us to nim was, first of all, his job in Hewmedica 
naa been the development of the prosthetics market and 
secondly, he was obviously a highly energetic and intelligent 
manager. 
MR. TOPKIS: Just a moment, if I may, Your Honor. 
JUDG: BARNES: Mr. Smith, let me ask you, how 
many Countries of the world do you sell medical equipment 
in, right now? 
THE WITNESS: It must be anything up to 60. 


JUDGE BARNES: Is that where you sell industrial 


THE WITNESS: Yes. But, also, from there, into 
countries where we are not necessarily on the ground with 
industrial gases. 

JUDGE BARNES: Can you tell me what percentage 
of your company's sales are medical products? 

MR. TOPKIS: If Your Honor please, I think that 


is in the BOC annual report. I can call it te your 
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attention, if I may have it for a second, Your Honor. 
JUDGE BARNES: Yes. 
THE WITNESS: I was going to guess five percent. 
MR. TOPKIS: I think the figure is about nine 
percent, Your Honor. But, it includes medical gases. 
fhat is why the witness is in error. 
JUDGE BARNES: What are the principal medical 
products that you sell? 
THE WITNESS: On the gases side it is medical 
oxygen and nitris oxide. Then in most countries where 
we are on the ground with gases, we do a pipeline business, 
fitting the hospitals with pipelines for the use and 
distribution of oxygen around the wards and hospital rooms. 
On the medical equipment side, it is nearly all 
anesthesia and oxygen therapy equipment. There is not 
a great deal that we do outside of that. 
Prosthetics is still a tiny part of it. 
BY MR. TOPKIS: 
Q What is the fastest growing part of your medical 
equipment business? 
A Prosthetics. 
Q As of November of 1973, Mr. Smith, as you have 
thought about the possibilities of developing your 
American medical equipment business, did you envisage any 


opportunities or difficulties in the role ef such 


development? 
A Yes. We taoought there were both opportunities and 
many difficulties. 


2 Could you tell His Honor a little bit about that? 


A I think the opportunities lay mostly in the prosthe- 


tics field. in fact, that we felt we did have some 
advantage in the development of the product. It seemed to 
us that our product was certainly as good as anythiag 
available elsewhere anc maybe we even had a siight edge. 

Difficulty, yes. We knew there were enough 
difficulties. I think perhaps the major difficulty which 
we all recognized was the quite natural but alse quite 
inate conservatism of the medical profession. 

It is quite natural, * think, that practitioners, 
surgeons and so On would stick with what they know, rather 
than take a chance. After ail, they are working with 
people‘s lives and so on and if they have an established 
product or an established process, one which they may well 
have learned in the course of their progreas through 
medical college and so on, that naturally, they are going 
to stick to it if they can. It takes a considerable 
effort but I don't say it is any different in the American 
market from anywhere else. It is much the same everywhere. 

It takes a considerable effort to persuade 


medical practitioners, surgeons and so on, to try something 


tA 2552 
different. It is avery natural and human reaction. But, 
it is inate and it is throughout the world, no douk*t. 
Q In terms of possible acyuisitions in the American 
moiicoal equipment. business, air, did you mee any diéft- 
culties in your path there? 


A I think the main difficulty in that direction was 


the practical one of the very high cost of acquiring 


~ cal business—s in the States. They sell at price 

, ae ratios way above the average and way above the 
average for any manufacturing company. 
Q To your knowledge, as of November-December, 1973, 
were any companies, any large companies bidding for medical 
equipment companies? 
A This has been a pattern, in fact, of the last three 
to five years and it isn't restricted only to the American 
market. 

fhe fact is that there is going on the world, @ 

reyreuping of the total medical health and welfare market 
whereby the large corporations are taking unto themselves 
many of the smaller people. 
Q Can you name for his Honor some of the large corpor- 
ations which have come into this field? 
A Well, one I have already mentioned, G.D.Searles. 
Q What is Searles principal field of endeavor? 


A It is in pharmaceuticals and many aspects of hospital 
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supplies and that sort of thing. To my knowledge, they 
vought three British companies in the last fifteen months , 
the last one beiny Cold Crosse Supplies, London and as 

i have already mentioned, they were in competition with us 
in the purchase of Cyprane. 

They have purchased companies in most of the contin- 
entai countries. 

Q Any in the US, to your knowledge? 
A I don't know. Sut, I don't doubt that the pattern 
is the same. 

Another such comapny is Pfiser, the pharmaceutical 
company. They have been expanding by acquisition in 
this field. 

Q Any other companies? 
A dowmedica is another company which itself has been 
purchased. 

Associated Hospital Supplies is another. ‘There are 
also, I am aware, one or two fairly large American con- 
glomerates who have identified this particular area as 
being one in which they would wish to oxpand. 

Q Can you namo sGme of those conglomerates? 

A International Utilities is one that I happen to know 
of. 

Q Any others? 


A I can't call them to mind offhand. 
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Q Have you heard the name of the Chicago based 
company CNA? 
A Yes. They have moved into the field of distribrtion 
of dental supplies, in a very substantial way. They, 
incidentlly, were an insurance company, I think they still 
are. 
Q Yes. They are all over the Wall Street Journal these 
Gays for various reasons. 

liow about General Electric? 
A Yes. General Electric has a very large side to their-- 
their medical activities has grown rapidly, by acquisition. 
Q Any other pharmaceutical companies? 
A None that I can bring to mind but I am sure there are 
because this is apattern which exists throughout the world. 


9 Now, sir, referring to Searles, Pfiser, General 


Electric, American Hospital Supply, International Utilities 


and CNA, could you compare them in resources with BOC? 

A Not easily because, for instance, at one end of the 
scope, General Electric is very much larger than BOC and 
at the other end of the scale, one or two are about the 
same size, if you measure it in terms of total turnover 
or -- 

Q So, they Xxange in size from much larger to about the 
same as BOC? 


A Thats correct. 
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MR. TOPKIS: I have no further questions of 
Mr. Smith. 

Thank you very much. 

You may inquire. 

JUDGE BARNES: Shall we take a five-minute 
recess? 

(Whereupon a recess was taken.) 

JUDGE BARNES: Backon the record. 
CROSS EXAMINATION 
BY MR. THURMAN: 
aA bid you attend the hearings in Washington, Mr. Smith? 
A Part of the time, yes. 
Q How many days were you present? 
A Two and a part of the third day. 
Q iiow many witnesses didyou hear testify? 
A Four. 
Q Who were they? 
A Mr. Loveman of Burdett Oxygen. Mr. Demster ef B'Air 
Liquide, the gentleman from the south, I don't remember 
his name. 


Q Mr. Hines? 


A It might have been Mr. Hines. It is the gentleman 


whose father had decided to get out of the business and 
he had sold his business subsequently and he had met one 


BOC man once on a golf course. 


Mr. Hines. 


Mr. Hines, 


And One other gentleman who appeared on the same day 


as Mr. liines. 1 can't recall his name. He was also in 
a small industrial gas business. 
Dic you read the transcripts in this case? 
Yes. 
All of them? 
I have read them all up until the end of the hearing 
an Washington. 
Q Were you present when Dr. Meettier testified? 
A Yes, I was. 
Q Mr. Smith, you referred to BOC's industrial gas 
business, several times, I believe; is that correct? 
A Yes. 
Q What is BOC's industrial gas business? 
A We include in our thinking as to what composes 
industrial yas, the air separation gases which are oxygen, 
nitrogen and argon. They also incluce as special gases, 
the other elements of separated air which are ¢ripton 
and genon, although it is conducted as part of the 
industrial gases, it is a separate sector of that business. 
We also include some fuel gases, the major one in 
our case being acetelene. We include carbon dioxide, we 


include helium, we include a number of gases which we 
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dont’ necessarily make ourselves but distribute like 
carbon monoxide, the range of quite insignificant gases 
of that hind like sulphur dioxide and so on, 
JUDGE BARNES: J «licu't ‘ear you weation hydrogen. 
THE WITNESS: That is another one, yes. 
JUDGE BARNES: Who makes carbon monoxide? 
THE WITNESS: In the UK it is made by a number 
of chemical companies but we distribute it. 
BY MR. THURMAN: 
Q Which of the industrial gases are produced by BOC? 
MR. TOPKIS: Where? 
Could we know that, Your Honor? 
Q Well, do you produce different gases in different 
areas or do you produce the same? 
A Wo. We produce the same everywhere except in carbon- 
dioxide which we don't produce in the UK but, is produced 
by some of our companies outside the UK. Otherwise, we 
produce all the air separation gases. 

We produce acetelene. We don't produce helium, of 
course, but we gell it. We don't produce carbon monoxide 
but we sell it. We do produce hydrogen and sell it. 

Have I left any out? 

Q You stated, I believe, that carbon dioxide you don't 
produce but you sell. Any other gases that you don't 


produce but sell, industrial gases? 


Yes. Carbon monoxide is one such. 
dione of your subsidiaries produce -- 
A NO. 
Q What percentage of BOC's shipments of industrial 
gases are accounted for by the air separation gases? 
MR. TOPKIS: Is this around th e world? 
Q I believe you said you produce the sames gases around 
the world except for carbon dioxide which you produce 
in gome areas? 
A Yes. Well, if I take the UK market as an example, 
the air separation gases probably account for something 
like 60 percent of the total industrial gases. 
JUDGE BARNES: Is that dollars, pounds or -- 
THE WITNESS: Pounds, money. 
JUDGE BARNES: Who produces helium? 
THLE WITNESS: In this oountry, Airco is far and 


away the biggest producer. There are other sources of 


nelium coming into the market. One in Poland andpne in 


Algeria. This comes out of the ground. 

JUDGE BARWES: Helium is from the ground? 

THE WITNESS: Oh, yes. When you sink a hole 
in the ground for the exploration of oil or gas, if your 
lucky, what you will find is that it contains some helium 
and, really, a concentration of anything above 2 or 3 


percent makes it exploitable commercially. 
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I should have added thai until the Polish and 
Algerian sources became available, there was one other 
viace from which helium was taken and that is a very 
#wall plant up in Canada, in Sasskatchwan, in which we 
had an interest. 
Q If air separation products represent only 60 percent, 
is there any other gas which represents a large part of 
your business? 
A Yes, acetelene. 
Q What percentage of your business would that be? 
A That must be about ten or twelve percent. 
Q Why do you market gases that you do not produce? 
A Por two reasons: A, because we can make money out 
of it and B, the customer finds it convenient to draw all 
his requirements from a single supplier. 
Q Now, BOC got its origin where? 
A I beg your pardon? 
Q BOC, got its origin where in produging and selling -- 
A Its origin goes back in time to a company called 
Brins Oxygen, which was a Scottish company and it goes 
back to the end of the last century. It produced oxygen 
by &@ process which long ago ceased to be commercially 
possible. It produced oxygen in those days and most of 
it was for theatrical lighting, But, in grew from that 


very humble origin into BOC. 
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Q That was in the United Kingdon? 

A Yes. 

Q When did BOC extend its industrial gases business 
beyond the United Kingdom? 

A The first step, in fact, were in Australia and 

South Africa which go back to the early twenties. 

Q llow was this extension accomplished? 

A It was started from a couple of fellows going out 

to Australia and South Africa with a bit of money supplied 
frow London, setting up a small plant. We're talking 
about a very tiny market in those days, mind you. 

Q What was the next expansion? 

A The next expansion, chronologically, was in India 
where a company was set up which, in fact, was designed 
to serve not just India but Pakistan, which was also 
India in those days before the partition. As well as 
Singapore, Malaya, Hong Kong and the splitting up of that 
company into its component parts as we know it teday, took 
piace in the late 1940's, early 1950's. 

Q How was that entry accomplished? 

A That entry was accomplished by the same process. 

By sending a couple of chaps out with a bit of money and 
the technology. 

Q Were any other entries, expansions in industrial gases 


from that time until you came with the company in 19567 
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A Yes. Expansion had taken place in Canada which 
started just afta, the lacé wax. 

The African company had, in the meantime, spread into 
East Afxica end Rhodsia. That too was split up sub- 
sequently into tarce separate companies. There was a 
Zambian company which was alac part of that original 
company which was split ux. 

Other places into which some of our. subsidiary. 
companies split up include Indonesia, Thailland, Fiiji, 
New Guinea, Philippines and so on. 

Q Going back to your business in the United Kiagdon, 
did you sell throughout the United Kingdom or do yousell 
in certain portions -- A 
A Throughout the United Kingdom. 

Q Why do you sell throughout the United Kingdom? 

A Because we find it profitable go to do, 

Q Now, I believe you testified that you went into 
Canada after World War If or in the. forties? .. 

A Yex 

Q How did you enter the Canadian Market? 

A We entered the Canadian market by sending a man out 


from London with a bit of money and a bit of technology 


and he opened a small shop and that was the origin of it. 


Q old you start producing industrial gases there at that 


time? 
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That's right. 

What size plant did you have at that time? 
A From memory, it was about a hundred meters, a tiny, 
tiny plant. 
Q What percentage of the market did you have in the 
first year at that time? 
A Nil. 
9 What percentage of the market co you have today? 
A We are talking abou. total market including tonnage, 
are we? 
Q Yes. 
A Bight or nine percent. 
Q I believe you testified that this was the number 3 
company in the Canadian market? 
A Yes. 
Q Now, how many countries did the BOC group produce 
in the market of industrial gas at the time you joined 
BOC in, I believe, 19567. 
A I'm sorry, I can't recollect that. I can look it 
up and let you know, if you wish. 

We were certainly operating in the UK and Ireland, 
ef course, in South Africa, Rhodesia, East Africa, o 
Australia, New Zealand, New Guinea, Singapore, Hong Kong, 


on the Malayan mainland, India, Pakistan and Canada. 


Q Were all of these entries through Geuwc entry, 
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internal expansion? 
No. 
WW Which were G' to0vo? 
A The UK was D'Novo, so was Ireland, south Africa, 
the start was D'*Novo # it was in Rhodesia, Zambia, East 
Africa. 
In Australia, the start was D'Novo as it was in 
New éealand. In New Guinea it was an acquisition. In 
india it was D'Novo as it was in Pakistan. In Hong Kong 
it was a tiny acquisition. In Singapore it was D'Novo. 
In Canada it was D'Novo. 
Q What size plants did you start out with in these 
various countries? 
A Tiny plants, all very small ones. 
Q Now, you made an acquisition in New Guinea, what share 
of the market did this company have at the time that BOC 
acquired them? 
A Something like thirty or 35 percent. 
Q What percent do they have today? 
A Since then, they have added an acquisition to it and 
they have something like 60 percent. 
JUDGE BARNES: Where is this? 


THE WITNESS: In New Guinea. 


JUDGE BARNES: It is not a very big market, is it? 


THE WITNESS: Wo, it is tiny. It is about a 
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tenth of the Australian market, if that helps. 
BY MR. THURMAN: 
Q How about liong Kong? 
A Well, in iiong Kong, the operating company is owned 
jointly by ourselves and L'Air Liquide. That was something 
on the order of 60 percent of the market. 
Q I believe you referred to that as a tiny acquisition. 
What percentage of the market when you made this acquisition 
in Hong Kong, what percentage of “he market did they have 
at that time? 
A Quite a large one. I would guess more than 50 percent. 
Q And what percentage does SOC have today in Hong 
Kong? 

MR. TOPKIS: It is not BOC. 
A It is a joint company owned between ourselves and 
L'Air Liquide and that company has something on the order 
of 80 percent. 
Q Now, the British Oxygen Hong Keag Limited is jointly 
owned? 
A Not British Oxygen Hong Kong Limited. The Hong Kong 
Oxygen Acetelyne Company which is the holding company 
which holds our 50 percent of the interest. 


Q Now, I believe you testified that you had many -~- 


you operated in many countries at the time of your 


employment with BOC. How does that compare with today? 
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A We Operate in a good many more countries today and, 
of course, the map of the world has changed since those 
days a bit, too. 

We have seemed to produce more countries than there 
were in 1956. 

Yes, we have added to it. 
Q What countries have you entered since 1956 and 
what was the method of eatry? 
A We entered the Italian market where we bought 50 
percent in an existing company. We entered Indonesian 
market which was a D'Novo entry. We entered the Thailland 
market where we bought part of an existing operator. 
we entered the Sangladash market by, in fact, buying 
back part of the existing business which was owned by a 
Pakistan company before the Indo~Pakistani war and we 
entered the Brazilian market with a Brazilian partner 
but, primarily, on a D'Novo basis. 
Q The Indian market that you entered D'Nove, what 
size plant did you build there? 
A India? 
Q Indonesia. 
A Very tiny, a little gas pump. 
Q What percentage of the market in Indonesia do you 


have today? 


A It is in fact run by our Australian subsidiary. I 
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would guess less than fifteen percent. 
Q Now, you entered the Brazilian market with a local 
partnex? 
A Yes. 
Q And this is a fast yrowing market, Brazil? 
A Yes. 
Q What was the size of the plant that you started with 
in Brazil? 
A There, and it is still being brought on stream, it 
is not in operation yet, it is that recent, we are 
starting with a tonnage plant. 
Q Wnaat size? 
A From memory, it is 240 tons per day. 
Q So, you don't have a share of the market yet? 
A That's right. 
Q Do you have a merchant business there? 

Just started last month. 

So, you haven't accomplished any market share yet? 
A No, we haven't. 
Q gow, in 1956 when you started your employemnt with 
BOC, was the UK industrial gas market at that time a 
highly developed market? 
A Not highly developed as we recognize it today. 
Q When did it become a highly developed market? 


A When the full impact of the tonnage oxygen plant 
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was made which would not have occurred until the mid 
1960's. 

Q Now, in 1956, what percentage of the UK market Aid 
BOC hold? 

A Ninety-eight. 

Q What percentage of that market do you hold today? 

A My answer has got to be a generalization because 

it varies with each product, each part of the industrial 
gas business. But, by generalization, I would say around 
seventy-five. 

Who took up this other share? 

Air Products. 

When Gid Air Products enter this UK market? 

It started as tonnage in 1954 and in 1955 they entered | 
into partnership with a British company calied Butterley 
Company. 
Q I take it that company had less than two percent of 
the market? 
A No, that wasn't the company tiiui had the other two 
percent. The other two percent was held by a company 
called Saturn. 
Q Did Butterley have any pe:rcentage of the market? 
A None at all. 

Aix Products was a D'Novo entry? 


That's right. 
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2 What size company -- when did they enter, Air 
Products? 

A 1955, 1956. 

Q What size company was Air Products at that time? 

A I have no idea. I beg your pardon. I mustn't say 
I have no idea. 


A comparatively small company in today's terms. 


(continued on next page) 
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Do you know what size plant they started with? 
Yes. 

The first plant they put down inthe UK was suiinsiiiais| 
in the order of thirty tons per day, in Southampton, to 
serve Esso. 

9 What share of -- I believe you said BOC has about 


75 per cent of the market today, what share does Air 


Products have of the UK industrial gas rarket today? 


Turning to your sale of plants, the air separation 
plants, has BOC ever sold any of these industrial gas 
plants to steel companies in the United States? 

A BNC itself, no, 

9 Jas BOC ever sold any plant, air separation plant 
to chemical companies in the United States? 

A No. 

To glass manufacturers? 

No. 

To any other industries? 

Yes. 

“Ne have sold them to industrial gas companies 
in the states. 
9 To whom? 


Who were these companies to whom you sold? 


A Big Three and in fact, for Airco, at the tail end of the 


joint ventuee. 
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.What was your position in boc in 1969? 
In 1969 I was the group managing director. 
Q And in 1970? 
A I remained the group managing director until March 
1972 when I became chairman. 
Q And was John Williams under your supervision in 
1969? 
A Yes. 
Q In 1970? 
Yes. 
What was his position? 
He was a managing director of BOC. 
He reported to you then? 
Yes. 
What was Mr. Hutchison's position in 1969 with BOC? 
He was the chairman of BOC. 
Did Mr. Hutchison and you meet with Mr. Robert S. 
Johnson of Loeb-Rhodes in November of 1969, 


A I am not sure about Mr. Hutchison, but I did. 


fe) And did you discuss the possible acquisition of 


Chemitron by BOC at that time? 

A Yes. 

10) Were you aware that subsequently in January of 1970 
Mr. Williams of BOC flew to Chicago and met with repre- 


sentatives of Chemitron? 


‘& 2571 


Yes. 
was that for the purpos. of talking acquisition? 
Talking possible acquisition, yes. 
ra) Did Mr. Williams report to you on dqscussions that 
he had with Chemitron representatives? 
| Yes, he did. 
dere you still managing director in Jaly of 1971? 
Yes. 
What was Mr. Williams' position at that time? 
ie was still managing director. Theposition had not 
changed. 
9 What was the position of Tample Rober at that 
time? 
A He was a momber of the market research team at 
Rammersmith which, at that time, was attached to the 
planning secretariat which we had then. 
Q ere you aware that in 1971 Mr. Williams met in 
London with Burdett Oxygen? 
A I am aware now. Iwasn't aware at the time. 
Q When did you become aware of that meeting? 
A A month or two afterwards, 
Q Wereyou aware that subsequently in September 1971 
Temple Roberts met in Norristown, Pennsylvania with 
Mr. Perkins? 


A Yes. 
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Do you know how long he spent there at theplant? 
I don't know. 
Does four days sound reasonable to you? 
Yes, I wouldn't be surprised, 
Q Was the purpose of this thepossible acquisition of 
Burdett Oxygen Company? 
A I believe so. 
Q Did you know before he went over there that he was 
going over there for that purpose? 
A No, I didn't, 
Q I showyou Comnission Fxhibit 254A through 5S, a 
report of a visit. 
Have you seen this report? 
I don't think I have, no. 
I don't recollect having seen it, no. 
I show you Exhibit 250A through C. 
Are you familiar with that documen:? 
A Well, since I see I had a copy, I must have read it 
at the time. 
It had such little significance, it didn't 
register. 
Q Mr. Smith, I show you CX225A and B. 


Did you write that? 


MR. THURMAN: Now, I would like to point out 


i Zaid 


to your lionor Mr. Smith hae testified that he never 
considered acquiring Chemitron, 

MR. TOPKIS: What is this? 
Q Mr. Smith, do you remamber testifying at an rrc 
investigational hearing respecting this case on 
Decefaber 19, 1973? 
A Yes, I do. 

Do you remember being asked at these hearings whether 

BOC ever considered acquiring Chemitron? 

MR. TOPKIS: Your Nonor, I think the proper way 
to ask that question is to call the witness‘ attention 
to a question and answer. 

MR. THURMAN: That is not the proper way to do 
it and I don't like the suggestions from counsel. 

JUDGE BARNES: Repeat the question. 

Mr. Reporter, read it back and we'll see if 
it is proper. 

(Questionread.) 

JUDGE BARNES: That is a proper question. 


I have some difficulty here. 


THE WITNESS: May I have a word of explanation, | 


please? 
JUDGE BARNES: Yes. 
THE WITNESS: The question was asked, did you 


consider. 


57. 


Now, if I wake up one morning and I say to 
myself, what a good idea to acquire Chemitron, that is 
consideration, 

Tf 1 spent two years in the study of Chemitron 
in order to acquire it, that is also consideration. 

My answer, my testimony at that earlier 
hearing was concerned with did we seriously consider 
Chemitror and no, we didn't. 

But if you say, did we consider acquiring 
Chemitron, then the didcussions I had with Johnson, yes, 
that is a form of consideration. 


But, as far as serious considerations go, the 


study of the company, the study of the market and the study 


of the company's financial record, none of that was ever 
done and none of it ever reached the BOC board where 
authority rests, 

hid we consider? Yes, we did. 


Did we seriovunly consider? No, we certainly 


I hope that explains it. 

MR. TOPKIS: And your lion@r, leat you be under 
the impression from my friend's observation that there is 
any inconsistency in what the witness says, I think the 
transcript makes clear that he does not -- 


JUDGE BARNES: I don';t think he indicated any | 
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inconsistency to me, which he would have to do by reading 
the question. 
BY MR. THURMAN: 
Q In the question submitted to you at the investigation 
hearing at page 224 -- 242, the question was: 
“I take it then yu would newer say that you 
considerdd acquiring Chemitron?” 
Your answer is: 
"That's correct." 
A That is right, if by that was meant serious comutslguee- 
tion. 
Q Serious is not in there. 
A No, it is not, but to consider is just a thought 


off the top of your head also. 


It may be that we are having trouble with the 


| 
| 
| 
| 
| 
| 
| 
| 


language. 
| 
9 Did you make any attempt to explain that at the time? 


| 
A I took the word “consider" to mean "consider" in the | 


{ 


| 
Fnqlish context. | 
It may have different meaning in the American | 
context. | 
MR. TOPKIS: May I call your Honor's attention | 

to something elewen pages later in the record where the 


witness did explain? 


JUDGE BARNES: I will let you do that on 
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MR. TOPKIS: Fine, 
‘ Q tT show you -~ in connection with Exhibit 225A, 
and J quote, this is from you to Mr. Perkins -~ 1 
mean, Mr. Perham of Canox -- "It will be obvious to you as 
it was to us that an outlay of 140 to 150 million for a 
hundred per cent purchase can hardly be contemplated. 
4 "Part purchase now aimed at eventual control 
5 | couldbe interesting. We said so and expressed a willingnegs 


to continue talking. Accordingly, Johnson Williams called 


on 


it | on Chemitron on 8 January dyring his recent visit 


USA. 


to the 
"John left them with a prepared quesionnaire 
listing the major items of information we would acquire 
wiht the matter if it were to proceed forward. 
"The probability of having completed the 
questionnaire, Gallagher will bring it to London for 
further discussion.” 
wl A Indeed XY said that and the questionnaire was never 


completed. 


ns 


21 || Q I believe you testified that you didn't prepare or | 
do any market studies. 
Temple Roberts spent four days in Norristown, 
didn‘e he -- 


MR. TBPKIS: Could you read ghe question back, 


& 


please? 


Me a 1818 


JUDGESARNES: Areyou directing your question 
to surdett? 

MR. TRHORMAN: Yes. 

THU WITNESS: May Ihave the question again, 
please? 
Q T believe you testifici that you didn't consider 
anybody else and mad= no studies of the market. 

Then Temple Roberts spent four Gays studying 
the business of Burdett of Norristown -- 

MR. TOPKIS: I still don't understand the 
question. 

JUDGE BARNES: I don't either. 
Q De you consider a -- do you consider this a study or 
looking inte a company in the industrial gases market? 
A I'm sorry, I have no idea what hespent the four days 
on, i 

I didn't even know he had gone. 
Q He was seng by Mt. Williams under your direction and 
you wouldn't have any knowledge of anybody making an 
expenditure to Norristown from London to make a possible 
acquisition? 
A Tf John wanted to do that on his own, he could. 
9 He was acting on behalf of BOC? 


A Of course. 


Q Such a thing as this would not come to your attention 


as chairman of the board? 
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That wouldn't no. 

It was much too insiqnificant. 

T was told what happened subsequently. 

T believe you were asked in an investigational 
hearing on pagé 241 in regard to attempting to pick up 
stock in Airco whether you had approached anyone else and 
the answer was no. 

And you were asked would there be anyone else 
in the company who approached any other firms in the 
United States without your knowledge. 

And your answer was I don't think that would have 


nappened. Tt certainly weuldn't happen to ny knowledge. 


| 


P Remember testifying that BOC didn't approach any 
American industrial gas company with a view toward 
acquisition. 
I remember testifying to that. 
‘or, to my knowledge, had anybody else in BOC 
done that. 
9 But now you are saying that somebody went to 
Norristown -- 
A On the contrary,that approach was made to us. 
We did not make the approach to Perkins. 
It was an approach made by Chemetroen to you? 
Yes. 


Who made the approach to you on behalf of Chemetron? | 


Mr. Jtohnson. 

Sa you are saying an independent broker as agent 
for Chemetron? 

a He said he was the agent for Chemetron. 

You didn't testify to any contacts as to who was 
approached in the investivational hearing; is that 
correct? 

MR. TOPKIS: I don't understand the question. 

JUDGE BARNES: I don't, either. 

*R. THURMAN: Why weren't we told at the 
investigational hearing? 

MR. TOPKIS: Maybe the question wasn't asked. 

JUDGE BARYES: Do you have a question, Mr. 


Thurman that you would like the witness to answer? 


9 Were you aware that Mr. Perham and Dr. Albert Maller | 


met with representatives of Gardner-Cryogenics in 1970 and | 
discussed a possible acquisition of Gardner-Cryogenics? 
A Put in that way, my answer has to be no. 

That they visited Gardner-Cryogenics with the 
purpose of discussing the possible acquisition of the 
european operation of Gardner-Cryogenics, yes. 

Did thediscussions lead into the possible acquisition 
ef the USA operations? 


Not to my knowledge. 


Is it true that Mr. Perham had responsibilities of 
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seeking acquisitions in the United States? 
LN No. 

That were “Mr. Perham's duties in making studies of 
the market? 

4R. TOPKIS: In making what studies of what 

market? 
4 Ye had no duties as far as trying to acquire 
companies in the United States; is that your testimony, 
sir? 
A That is exactly my testimony. 
3 Will you explain wnat his duties are as Canox 
chairman? 
A His duties were to chair the board of Canadian 0 
and through the-- to direct the development and direction 


of Canadian Oxygen. 


His duties also included being a member of the | 


board of Jlarris Calorific. 

He was also a member of our BOC International 
forum which I tried to explain yesterday. 

And then from time to time he was given 
additional duties such as the commissioning of the study 
of American industrial gas markets, known as the Perhas- 
Greenfield report, which he produced and it is also right 
gay that we required of bim to act as a listening post 


to advise us of developments which were taking place 


| 
| 


| 
| 
| 
| 
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in the indastriel gas industry in America. 
Q Tf I understand you correctly now, your testimony 
is that Mr. Perham was not to look for any acquisitions 
in the United States? 
That is right. 
I show you Commission Exhibit 36A and B. 
Are you familiar with thatdocument? 
Yes, I wrote it, 
I read to you what you wrote: 
“AS part of its declared policy to become 
more truly international, BOC seeks profitable opportunity | 


to extend its operations in the world'smost importané 


| 
| 
and advanced market -~ “North America. | 
i 
| 


“In order to enable more attention, to be 
Gevoted to the coordinated research for Opportunity, it has 
been decided that “r. J. A. Parham, president, Canox, 
will assume responsibility for al} such activity. 

"So Mr. Perham can devote the necessary time 
to ths, Mr. A. R. Dow has been appointed executive vice 
president, Canox, thus relieving Mr. Perham of day to 
day management responsibility for the Canox operation. 

“Mr. Perham will be assisted in his new 
operation of Dr. A. Muller. Worth American in this 
context means USA, imiuding Puerto Rico, Canada and 


Mexico.” 
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I show you another document, GCA 25A through 
C, and ask you if you recognize that document. 
Yes, it Js another one I wrote. 
I read there: 


“If we now turn to the contribution of your 
This is to Dr. Me@iller. 
‘Isuggest this best be summarized as 


proposals for business opportunities and development in the 


MR. TOPKIS: That is A. Wy not read 8 as 


| 
| 


If I may, your Honor, B is advice and assistance 


in the promising lines of research and evelopment. 

“R. THURMAN: Mr. Topkis has an opportunity 
for redirect. 

MR. THURMAN:I kead what I want to. 

JUDGE BAI‘.T Well, let's be fair to the 
witness. 

MR. THURMAN: If he has an objection, let 
hits object properly. 

We are showing that they were seeking opportun- 
ities in the USA. 

He states that they were not and here he says 


that Mr. Perham was assigned the duties -- 
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THE WITNESS: I'm sorry, IT really must 
interrupt. 

The questionyou put to me was not looking for 
opportunity but looking for acquisitions. 
9 What is an opportunity in the United States? 
A It could le a hundred and one things. 
2 It could be a de novo entry or it could be an 
acquisition; isn't that correct? 


A Those are two out of a hundred possibilities. 


JUDGE BARNES: You won't be looking in the field 


of manufacturing automobile tires, would you? 

THE WITNESS: No, God forbid, 

But, opportunity, of course, the thing upper- 
most in our minds at the time was new technological 
davelopments, interests in the business in which we were 
interested. 

Welding, medical, gases, and so on, 

What is the major portion of your business? 
The major portion is industrial gases. 

MR. THURMAN: Your Honor, at this time may we 
have a five-minute break? 

JUDGE BARNES: All right. 

We will take a ten-minute recess. 

MR. TOPRIS: Could we be advised, your Honor, 
how long cross-examination is expected to be? 


MR. THURMAN: The rest of the day, I think. 
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MR. TOPKIS: Your Honor, the witness has 


a ticket for another ten o'clock plane for London tonight. 


JUDGE BARNES: Mr. Smith, in terms of total 
sales, I guess industrial gas is your largest product? 

THE WITNESS: Yes. 

JUDGE BARNES: What would be the next? 

THE WITNESS: After gases, the next largest 
part of the business as far as the gorup is concerned 
is welding equipment and material. 

JUDGE BARNES: Would there be a number three 
cateaory? 

THE WITNESS: No, 

Number three would probably be chemicals which 
is restricted to the UK. 
BY MR. THURMAN: 
@) Mr. Smith, I believe you testified that BOC was 
never interested in anybody except Airco. 

You made no contacts with any other industrial 
gases company in the United States, is that correct? 
A I don't re@llect testifying that our only interest 
in industrial gas companies was Airco. 
Q What interest did you have -- what other companies 
did you have in mind that you were interested in? 


A Ve had a qeneral interest in the industrial gas market 


in the United States. 
9 50 you possibly would have acquired somebody else 
other than Airco; is that correct? 
A Weél, possibly, yes. 
3. In 1970 you were interested in acquiring a portion 
of Burdett of Norristown? 
MR. TOPKIS: 1970? 
TI mean Purdett of Cleveland. 
Were we interested? 
MR. TOPKIS: A portion. 
A plant or some part of the business of surdgtt 


of Cleveland? 


q I think in 1970, and I suspect it would be equally 


true today, our Canadian Company would have been interested 


in acquiring the Niagara plant of Burdett of Cleveland. 
This Niagara plant is in the United States? 
Yes. 
BOC let this be known to Surdett, Is that correct? 
I think Canadian Oxygen let it be known to them. 
Isn't Canadian Oxygen a subsidiary of 30C? 

4 Yes. 

Q And Mr. Perham had the duties assigneed by you as 

looking at interested in the United States? 

A Yes. 


Sut that was through his position as head of 


Canox. 

Didn't you let ther *now that Boc or Canox was 
interested, to let Burdett of Cleveland or its bankers 
know that -- 


Ly I was happy to go alonqwith the Chairman of Canadian 


Oxygen's view that for the development of Canadian Oxygen 


he would be interested in acquiring the Nd&agara plant 
of inte 

Yes. 
Q Peter Reic who was with Narris Calorific, you let 
him contact the banker and let him know of your itnerest, 
is that correct? 
A I didn't do that. 

As far ae my recollection ix concerned, I didn't 

do that. 
9) Didn't you tell Perham to do it through Mr. Reid? 

No, not to my recollection. 

I show you Commission Exhibit 244A. 


Are you familiar with that? 


I think you are misreading the note. 
May I just quote the note? 

It says "Les telephoned JAP." 

Now, Les is me, L. FE. Smith. 


JAP is J. A. Perham. 
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Tt aoesm on that he had contacted Peter Reid. 

ie had contacted Peter Reid, soliciter to 
Harris Qalorific, who has close contacts with the 
bankers who how-effectively own Burdett. 

“Nw, I think it is being misread that he 
who contacted Peter Reid was Mr. Perham, not Mr. Smith. 

I personally did not contact Peter Reid to 
talk about the possibility of buying the Niagara plant. 

Q You talked to Mr. Perham? 

A Yes, I did. 

oO That 3OC or Canox -- Mr. Perham had the responsibility 
ef looking for opportunities in the USA and that you were 
interested in buying the Niagara Falls plant. 

A Excuse me. 

The Niagara plant had little to do with Boc's 
interesed in the American industrial gases market. 

Its prime interest was in the development of 
the Canadian Oxygen Compan y of which Mr. Perham was 
president and later chairman. 

Q Mr. Perham was looking into the USA assigned from 
you, isn't that correct? 

A He was looking for opportunities that have broad 
field which included the opportunities in technology, 
licensing, all sorts of things. 


9 And plants. 
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He was looking at the jiagara plant of an 
industrial qan company) isn't that correct? 
\ That he was doing for his own company, Canadian 
Oxygen, 

Who owns Canox? 

MR. TOPKIS: Your tionor, isn't it badgering the 
witness? 
4 BOC. 

‘Ir. Smith, do you remember testifying yesterday that 
a representative of Airco met in the summer of ‘73 with Mr. 
Laister of OC and that the two of them discussed the 
possibility of a closer association of Airco and BOC? 

a) Yes, 

And you also testified, fT believe,you -- that a 
short time later Mr. Giordano met with you and that Mr. 
Giordano suggested that 30C acquire Airco? 

A 40, I Gid not testify that way. 


Then straighten me out, will you please, as to when 


you started consddering the purchase of Airco and how this 


came about. 

This was my understanding of your testimony ' 
yesterday, that this came out through this meeting, 
this social meeting with Mr. Laister and then Mr. Giordano 
met with you about a week later and discussed with 


you the acquisition of acquiring-- thé interests of 
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Acquiring Aireo -~ 

‘ { certainiv dtiun't teati fy yeaterday thatmy Pirat 
Meeting with Mr. Giordano in the summer of 1973 that 1 
said BOC would like to acquire Airco. 


That isn’t the gist of that conversation at 


“nat in fact mr, Giordanes and I talked about was 
the possibility of some form of closer association between 
the two companies. 

That's what I testifged to yesterday. 

We didn't know what form thatcloser associaticn, 
should také@ and that igs why we set up the working part. 

First to see if a Closer assocaation made 
sanse from both companies’ boint of view and, secondly, 
if it did, what sort of association we should aim for. 

a) “4y question was gettinglack to, was this the first 
contact or consideration by BOC in getting a clozer 
association or an acquisition of Airco? 

A You are giving me a problem when you say "considera- 
tion,” hecause consideration can mean so many things. 

Tf consideration means did the chairman of 
British Oxycen, ten years ago, think it would be a good 
idea to have an interest in Airco, then I don't doubt 
that he had those theughts. 


But, if you mean by congideration did Boc 
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sit down and do a serious study onwhether it should 
acquire a portion of the whole of Airco and what would 
result, then thd answer is no. 
We are not trying to go back ten years. ‘Ye are 
going back to your meeting with Mr. Giordano. 
Yas this the first time you or BOC had 


seriously, acquiring stock -- 


question -- the rest of the questio is 
in Aires. 
the answer is yes. 
Smith, I show you CX73A through 733. 
you familiar with that? 
Yes. 
So, this is a consideration of Airco; is that 
correct? 
Yes, at the time of the discussions I had with 
Mr. Giordano. 
Q I show you CX-76A through 76. 
Are you familiar with that document? 
Yes. 
O Anc ‘that is another study -- 
p Done on the 29th of June '73, the tima of my 
discussions with Mr. Giordano. 


Q Did these discussions proceed -- these studies, did 
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they precede the first contact with “tr. Giordano? 
A io. 
Certainly they diin't precede the talkwith 
Mr. Lateter,that “r. Laister had with Mr. Craig, 
wnich was followed a few days later by my talks with Mr. 
Siordano. 
These studies were borne out of those two 
discussions. 
9 Vow, T show you bxhibit 73A through 78). 
Are you familiar with that document? 
Yes, I wrote it. 
That was the meeting with Mr. Ciordano? 
Yes. 


I quote -- 


MP. TOPKIS: Tt is an in camera document. 


What part of it doyou want to quote? 

(Document shown to Mr. Topkis.) 

MR. TOPKIS: I have no objection to that. 

I would like to quote: 

“At no time during our discussion, right 
up until the timeI left, could I he suere whether there 
was a genuine offer or whether he --" I assume referring 
to Mr. Giordano -- “had, thorugh a possibly variety of 
sources, got wind of the eminenoe of a BOC bid and 


was usine the merger offer as a means of discovering 


intentions." 
Ts that accurate? 
! rvefreah my semory from that? 
Yes. 
Yes. 
At this meeting it was imainent that you 
were goina to 


to put a bid in, no, that was not the 


Sell, we'll let it sneak for itself. 

MR. THURMAN: This would be a good timeto 
break for lunch. 

MR. TOPKIS: Wh,your ifonor. 

MR. THURMAN: “hy do you say “your Honor.” 
Isn't noon a normal time to eat? 

We have had two or three recesses 

during this cross-examinacion. 

Can't we move? 

JUDGE BARNES: We can quit now or at 12:30 
and we can come back at 12:30 or 2:00. 

Does it matter? 

“R. TOPKIS: It doesn't matter to me. 


Would you prefer to quit now 


and come back at 1:30 or quit at 12:30 and come back at 


2:99? 
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MR. THURMAN: I would rather quit now and 


come back at 1:34, 
JUDGE BARNES: Off the record. 
(Discussion off the record.) 
JUDGE BARNES: On the record. 


Ve will adjourn until 1:30. 


(Whereupon, at 12:09 noon the hearing 


adjourned 
for lunch.) 
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commenced ag follow :) 


! 
(che parties returned at 1:30 p.m. and the hearing 


Q Mr. Smith, it is my understanding from your testimeny 
that BOC desired to enter the United States industrial gas 
market for many years, ani continued thig desire until it 
entered through the AIRCO acquisition; ig that correct? 
A No, I would like to correct that understanding. 
\ The angwer is yes or no. 
A No. 
Q You were agked a question during the investigational 
hearings in Washington, and I quote -- 

MR. TOPEIS: In New York. 
Q Excupe me, in New York, the bettem of page 235 and 
page 236, the top of 236, "Correct me if I - wrong, as 
I understand your testimony, it is that BOC degired or 
etill desires to get into the United States industrial gas 
market and has for a number of years." 

Your angwer was "Yes." 

Do you recall that? 
A Yes, I do indeed recall it. : 
Q Mr. Smith, you testified it would take 100—<aillion 
pounds sterling and 10 years to enter the United States 
industrial gas market either de nove or through a gmall 
acquisition. What share of the national market were you 
referring to that required that mich time and money? 


A 2595 3 
A I did not testify to that extent. I testified that 
ag 4 guess wy guess would be it would cast a hundred 
million pounds sterling and take 10 years. 

I s@id that in my view, again as & guess, it would 
take that long to produce a viable operation, and by 
viable operation I attempted to describe that ag one that 
gave a reasonable return. 

I wag then asked about the question of what share of 
the market, and I said that 5 percent of the national 
market would not so produce a viable operation, whereas 
quite clearly 40 percent prebably would. 

40 percent would? 

Yee, indeed. So somewhere in between thure. 

It is a wide variance? | 


De you have an idea where it is in that variance? 


It would be a pure guess. 


Q 
A 
Q 
A Yes, it is. 
& 
A 
Q 


What would be your guess? 

MR. TOPKIS: Does that make a difference? 

JUDGE BARNES: I think it ig clear enough. 

MR, THURMAN: I withdraw the last question. 
Q That de novo entry thenwss possible at the time 
BOC acquired the stock interest in AIRCO; ig that cerrect? 
A I find it very difficult to give a yes or no angwer 
to that. I omnnot conceive the circumstances in which I 
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would have persuaded wy board to expend that amount of 


money and take that amount of time, and to have that 
deteriorating effect on our return that they would have 
said yes. 

It is possible, yes, in a lumatic asylum, it is 
possible. 

q How about acquiring a small company and expanding iz? 
A IL think yesterday I gave my reasons for not acquiring 
a small company. But having done go, if we had aequired 2 
gmall company, then to mount the operation and expand it 
into being a viable national company, which, if we had any 
interest, that is what we would be interested in, it would 
still have cost us an awful amount of money and taken & 
long time. 

The key to the market Lier in the tonnage plant, not 
in the small little plants that you find ecattered around 
the country, amy country. 

Q What amount of money are you talking about now in 
expanding a smaller company, Big 3 or smaller, which I 
believe you compidered Big 3 of some in the middle or lower | 
clags areas; what amount of money are we talking about 
expending to expand them into 4 national market? 

MR. TOPKIS: Before the witness answers, are we 
talking about Big 3, Big 3 after all is a publicly traded 
company listed on the New York Stock Exchange, itd stock is 
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today selling at a certain price, I don't happen to know 
what it is offhand, and it has a certain number of shares 
outetanding. Maybe you could or couldn't buy it at that 
price, maybe you would have to pay double ag BOC did for 
AIRCO stock. I don't know. 

It seems to me we ought to be very precise when 
qQuegtioning along this iine. 

MR. THURMAN: The question ig, what are you talking 
about in money, taking a sumller company than AIRCO and 
expanding ? 

MR. TOPKIS: What smaller company? 

JUDGE BARMES: It ig & proper question, he can 


answer that. 

Q Expanding it into a viable competitor with AIRCO. 

A Ageuming that such @ emaller company wis available, 
I am not going to depart from ay guess of 100-millien 
sterling and 10 years to mount a viable national operation. 
Q Is it your testimony that you can enter de nove just 


ag easy or difficult, whichever way you want to state it, 
but take the same to enter de novo as it would acquiring a 
company with 25, 30, 30~million dollars werth of sales 
already producing worth plaats and contracts? 

A That is what it would cest Big 3 if they did decide 
to expand beyond their existing regional area, if they 
wanted to expand on a nationwide bagig. 
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Q IL don't believe you have been responsive to ny 
question, Mr. Smith. Myqquegtion is, is it your testimeny 
thet the cost and time element would be identical by 
entering de novo, BOC entering de novo, as it would 
acquiring a company on a smaller scale than AIRCO already 
established in the United States market? 

A Assuming the same objective, I don't imagine it 
would take very much -- it would be very different in 


JUDGE BARNES: It would not be very different? 
THE WITNESS: No, assuming the same objective. 
q Are we talking about objective of 40 percent of the 
market; ig that it? 
A I tried to say it wag a viable ghare of the mrket 
that would give us a return on the mmey, and somehere 
between 5 amd 40 percent. 
I can't be more specific than thet unlesg we telk 
about the products and where and go on. 
Q Is your angwer the same referring to Chemetren; 
would it take that wach money to expand Chemetren? 


| 

| 

| 

| 

terms of money and time. 
| 

| 

| 

| 

| 


MR. TOPKIS: From what to what? 
Q From its present position when yeu looked at it, 


to what you corgider a viable national company? 
A Again 1 find difficulty in giving you « straight 


angwer yes or no. 
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If Chemetron wag available, if we wanted te buy 


Chemetron, if we wed it ag the base for expansion, the 

total cost, the total tise would be not that much different. 
Q Are you familiar or eware of L'Airliquide'’s entry | 
into the United States industrial market? | 


A Yes. 
Q And what method or how did L'Airliquide enter the 
United States industriel mrket? 

In general, 

And how did they enter? 


In general term, yes. 

How did they enter? 

They first acquired a company called American 
Cryagenios, and subsequently added to that two or three 
emaller companies. 

Q Do you know what share of the market American Cryog 
had at that time? 

A No. 

Q Waan‘'t it legs than 2 percent? 

I wouldn't have thought se. 

I don't know the angumr te that question. My gums 
would be 4 or 5 percent. 

Q Tt could be 2 percent since you den't really know? 
A Yes, it could. 
MA. TOPKIS: He doegn't know, it could be 90 percent. 


* 
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Q I believe you referred to that w small. 
know the share of dyeurygens ? 
Ie must be very small. 
Gulf? 
it must be very susll. 
Industrial Air Products? 
They cre all very euall companies. 
Were any of these companies national companies ? 
Net to my knowledge. 
How do you recencile the fact that L'Air liquide 
entered by acquisition of sutll companies, and in your 
testimony yestexday BOC could not enter the United States 
marked in that manner? 
A First, becawe in any ease, Asprican Cryegenics was 
only offered to only L'Airliquide ami te uebedy else, 
and certainly not to BOC. 

Secondly, L'Airliquide objective is different from 
that of BOC‘s. 
Q I guess you better enlighten me on that, how is 
the objective different? 
A 1 don't know what L’Airliquide's objective in buying 
up this strizg of companies is. 1 knew what ep is, but 
I don’t know what theizs is. 
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Mr. Suith, mybe I better clear it up fer ny om 
maize. 
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My queation was not why did BOC not aequire American 
Cryogenics, my question wag why didn't they use the same 
approach gay with companies similar to American Cryogenics ; 
ig that the way you umflerstood the question? 

A No, I thought you were asking me why didn't we do 
the same ag L'Airliquide, 


Q The same type of approach? 
A I really don't know about American Cryogenics and 
Dyeoxyngens and Industrial Air Products. 
Q You looked at some of these companies, didn't you? 

MR, TOPKIS: What ones do we have in mind? 

MR. THURMAN: Je that an ebjection, I am asking him 
if he looked at same industrial companies. 

JUDGE BARNES: it ig a proper question. I think he 
already testified about the other cempanies. 

You did look at other companies, didn't you? 

THE WITNESS: As a desk study, We were aware of 
them. 
Q At the time of the stock acquisition of AIRCO, 
what share of the Unite States industrial geo marist did 
BOC egtimmte AIRCO had? 
A From memory, we were estimiting somethizg between 20 
ami 25 percent. 
Q How about Linde, did you have an estimation of what 
Linde's share of the market ws? 
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I can't recall it. We prebably did. I den't 
remember . 
Q Aix Products? 
A Again I can't recall. 
Q Do you knew what you estimated L'Airliquide's 
share wag at that time? 
A No. 
Q Do you have eny estimates ef any of the other 
industrial gas companies’ shares like Big 3? 
A I den't, persomally. Somebody in our organization 
probably has. 
Q Chemetron? 


Wo, I don't know. 
Q Burdett of Cleveland, do you have any estimate of 
what their mxket share wap at that time? 
A I can guess. Somsthere in an organization there 
will be an estimate, but I don'¢ knew, 
Q Mr. Smith, did BOC acquixe effective cotrol of 


AIRCO? 
I don't know. 
Were you ever told that this was effective cmtrel? 
I dem't think so. Not that I can recollect. 
What was the purpose of acquiring the stock im ARCO? 
1 think ag a otter of fact, 1 have given this in 
testimony yesterday, I am very happy to ge threugh it 
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The first reason ig that we have always been inter- 
ested in the industrial gas market of America. While there 
ig no virtue attached to the claim of being an international 
company, there are nevertheless benefits which can be 
obtained by being an international company, and quite 
clearly, thase benefits are diminished if we don't have 
& position in North America, 

Q Let me interrupt you, if you den't wantto go into 

the complete thing. 

A I am quite happy to. 

Q You are gaying tit acquiring thia AIRCO steck is 
expending you into -- 

A This ts one element, | 
Q (Continued) -- into international competition? | 
A Thig is one element. 


q I would like to bring your attention te the investi- 
gational hearing ag fax ag control is concerned, 

MR. TOPKIS: What page? 

MR, THURMAN: Page 288. 

MR. TOPKS: What line? 

MA, THURMAN: Line 20, 
Q "Do you envision ie percent,should you acquire that 
amount, ag giving you contrel over AIRCO?" 

I believe you angwered cn the next page, page 289, 


Be 
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MR. TOPKIS: I object te the witnese veing aghed 
a@ question ard the answer imesdiately fellewing it he 
does net read. 

MR. THURMAN: I am reading what I want to read. 
I want the Judge to hear it. 

MR. TOPKIS: I am objecting. 

JUDGE BARNES: He has an objection penting. 

MR. TOPKIS: May I show your Homer the transexipt 
go you my understand it? 

Here ig the question, your Honor. 

MR. THURMAN: Your Honer, Mik. Tepkia has the right 
of redixect. If he waute to bring out soemthing eles, 
that is bis business. 

Fox him to jump up, interrupt, not object, ia out 
of order. 

JUDGE BARMES: You have reed a question now, Where 
do you intend to read theveafeer? 

MR. THURMAN: The secon! page. 

AGE BARI: What part? 

MR, THURMAN: It pertains to cantrel in te United 
States of AIRCO, It is Lines 5, 6 and 7 of page 289. 

JUOGE BARING: Theat is only port of the aupwer, I 
think when you are going te call the wituess' atteutien 
to a previow question, you should call hig attenti¢n to 
the entire angwer. 


a; 
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MR. THURMAN: I don't ated weeding the whole thing, 
I want to read what I want to read. 

JUDGE BARES: I think you sheuld read hia his 
entire answer, 

MR, TOPKIS: Thank you, your Honor. 

MR. THURMAN: I respectfully submit that this would 
be a poytion for redirect if he wanted to get inte that. 
liow, Mc. Topkis tries to make up his rules of 

evidence, the begt evidence rule along ag we go. 
I will try this pact the way I think it should go. 
The answer ig “I envigion as being sufficient to 
enable us to bring a subgtantial ipflisence to bear on the 
ATRCO situation, Whether it ig control or not, again I 


think the situation here in the States is different from 
sey, for instance, the UK, or the Auwtralian situation, 
where to have control requires 51 pexcent. Here I om 
advised that effective cemtrel as distinst from statutory 
control can be obtained with a lower percentage." 

JUDGE BARNES: Bow whet ig your question? 

MR, THURMAN: He said he had no idea whet is 
control or not. I wanted te bring to your Honor‘s 
attention that he aade a previous @atement that it wag 
effective control. 

JUDGE BARNS: I don’t believe that argwer says 
that, 
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Mi. THURMAN: That is the way I interpret it. 
I am bringing it te your Nener’g attentien, 

W0OGE BARGE: All right, 
Q Im your opinion, Mr. Smith, ig the Candadian market 
a mture industrial ges uarket? 
A Yes. 
Q I believe you testified that Canox was ene of the 
foux BOC overseas companies; ig thet cerrect? 
A Yes. 
Q I believe you also stated Camai had & to 9 percent 
of the Canedian industrial market, and ig Mo. 3 im that 
market; ig that correct? 


a Yes. 

Q Whet gize industrial ges plants does Cancx heve? 

A Vary smmll. 

Q De you lnow what size gas plants Burdett of Clevelen! 


operates in the United States? 

A Yes, they in fact operate two tonnage plants. 

Q De you know the sixe of thase tommge plants? 

& Mot offhand. I weuld be gwusing. 

Q It would be Larges than the plants operated by 
Cana? 

A Certainly. 

Q Do you know whet gize gts plant Chemstren operates 
in the United & tates? 
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No. 
Do you know if ic would be larger than the plant -- 
I games it would be larger than the Qmmeadian plant, 


Q Do you know what size plants L'Airliquide operates 
in the United States? 
A No, I don't, 

Would you know -- 

I would expect they are larger than thage of 
Canadian. 
Q Do you know what size plant Alabam Qgygen operates 
in the United States? 

I am afraid not. 


A 
Q Do you know if it would be larger tinw Canex? 
A 


NO. 

Deo you know what size plant Selox operates in the 
United States? 
A I have never heard of the company, 90 lertainly 
den't know whet plant they eperate. 
Q Do you knew what gize plant Burdett of forrigtem 
operates 7? 
A No. 

MR. TOPKIS: it ig clear thet there isn't a company 
in the United States that hasn't a larger fant than 
Canan, 
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JUWOGE BARNS: I doen't know if that is clear, I will 
let Mr. Thurman continue, 
Q Do you know if the Rerrigtowm plant ig larger? 
A No, I don't, 
Q The plant thet you were Looking into at Miagara Falls, 
was it larger? 
Yes. 
Operated by Canax in Canada? (BEST GUPY AVAILABLE 
The plavt at Niagara Falls? 
Yes. 
Certainly that is larger than amything operated by 


Q Do you know what the plant in Niagara Falls would 
have cast BOC if it had been successful in obtaining that 
plant? 
A No, I don't, 
q Would it be around 4, 6-million dollarg? 
A I honestly don't know, i don't even imew the precise 
size of the plant. 
Q Me. Smith, I believe you tngtified that BOC and AIRCO 
representatives met in New Yerk in July, 1973, te disame 
a closer association between tie two companies. When was 
this clone association discumsed? Whar was digeugsed at 
that meeting? 

That wag the purpase of the meeting, to discuss what 
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type of agsociation might be brought about, 

Q Did you discuss a merger at that time? 

A I wagn't at that meeting, but certainly the reports 
that I was given subsequently did not talk about merger. 
Q Do you know if any confidential information between 
ATRCO and BOC was exchanged at that meeting? 

A I think so far ag BOC wag comeerned, it did give 
the AIKCO representatives a copy of a five-year group 
forecast that was current at that time. 

I am not aware, in fact, of any information of a 
confidential nature coming from AIRCO to BOC. ‘There my 
well have been, but I am personally not knowledgeable of 
it. 

Q I show you, Mr. Smith, Commission Exhibit 3014 
through Q foe identification. I ask you, do you recognize 


that document ? 


Q Weg this the decuuent exchanged or given? 
A We passed over to AIRCO, 

MR. THURMAN: Your Honor, complaint cousgel offers 
at this time Commission Exhibit 301-4 through Q irc 
identification to be received in evidence ag GH 301-A 
Shrough <. 

This was the five-year plan we offered, and was asked 
to excise what @e felt wag not relevant end give them a 

| chance to look thig over. 


= a 
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JUDGE BARNES: Any objection? 

MR. TOPKIS: Yes. There is still material in this 
document which is of the highest order of sensitivity, and 
there is a great deal of information in this document which 
has no bearing, in our judgment, on the issued before this 
court. 

If your honor would like to hear a discussion of that 
subject -- I don't know everyone who is here -- yes, I see 
some representatives of at least one of our competitors -- 
I would like to discuss it in camera. 

I suggest that we can perhaps put it off te another 
time unless Mr. Thurman wants to interrogate the witness 
about it. 

MR, THURMAN: I want to ask him some questions con- 


cerning it. 


JUDGE BARNES: It has been identified, yeu can questi 
the witness. 

MR. THURMAN: I didn’t realize you could question 
unless it was in evidence. 

JUDGE BARNES: You identify an exhibit, yeu can ask 
the witness all kinds ef questions about it. You den‘t have | 
to quote any figures, you can call his attention te certain 
figures and ask him about them. 

MR. THURMAN: I don‘t believe we have to, I don't 


think we have to quote figures. 


min 82011 


JUDGE BARNES: All right. 

Cc Mr. Smith, I show you CX301 ¢ for identification, 
and I ask you what products are produced and sold by 
advanced engineering? 

MR. TOPKIS: Forgive my rising, but I think the 
question is a little ambiguous. I think that what my 
friend is driving at is what products are included in those 
figures there next to advanced engineering. 

JUDGE BARNES: This is not the name of a company , 
this is a category of sales? 

MR. THURMAN: Yes. 

JUDGE BARNES: All right. 


A Yes, there are two main categories of product 


included in advanced engineering, the first is the high 


vacuut products, and our company Edwards High Vacuum Inter- 
national is part of that division. 


The other category of product is in medical equip- 


JUDGE BARNES: What are high vacuu» products? 

THE WITNESS: These are bits of pumps and various 
kinds of equipment, processes and so on, designed to bring 
about a state of vacuum. 

JUDGE BARNES: Is it air, water or both? 

THE WITNESS: It is both, yes. 


In our case high vacuum. There are various 
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segregations, degrees of vacuum. This is the high vacuum 
field. 
re) I believe you stated wmedieal equipment. I refer 
you to CX301 N for identification, and ask you what does 
medical equipment lung function include, what products? 
A I'm sorry, I don't have a detailed knowledge of the 
medical equipment products, ani I don't think I can give 
you a proper answer. 
Q I believe you testified something about medical 
products this morning, maybe I will make my questien more 
general. 

Do you know the categoiies of medical equipment. that 
would be included? 
A Apart from it being medical anesthesia, and oxygen 
therapy, that is about the limit of my detailed knewledge. 
.@) Do you know what medical equipment is marketed or 
manufactured by Canox? 
A Hot in any detail. 
¢ Would it be in the broad categories you jut men- 
tioned; would that be the same categories by Cancx? 
A It would certainly include those categories. 
Q Do you know what share of the market Canex has in 
those products in Canada? 
A Mo, I don’t. 


JUDGE BARMBS: You will have Mr. Perham as « witness 


} 
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Q Mr. Smith, do you know what percentage of the anes- 
thesia equipment market in the UK is held by, or counted 
for by BOC? 

MR. TOPKIS: If your honor please, I haven't objected 
before az to the use of the term market, and I doen't pro- 
pose to now. I take it I have a kind of a continuing 
objection to any legal significance to be attributable to 
any such testimony. 

JUDGE BARNES: His market does not necessarily mean 

for anti-trust purposes in this case. 

MR, TOPKIS: Fine, your honor. Thank you. 


Wo, I don't, but I know it is high. 


The same question now as to therapy equipment in the 


MR. TOPKIS: Oxygen therapy is this, or what? 

Is this what you refer to? 

I refer to oxygen therapy. 

Again I don't know, but I am sure it is fairly high. 

JUDGE BARMES: Very high would be over 50 percent? 

THE WITHESS: Yes. 
a I believe you testified this morning, Mr. Smith, 
that 230C intended to expand its participation in the 
markets in the United States; is that correct? 


A Yes. 


smith 42614 1455 


| 
| 
| 


Q And does this include the operations of Praser aaa 
man and Harris-Lake? | 
A Yee. 
Q How did BOC contemplate expanding the operations of 
Fraser Sweatman and Harris-Lake? 
A I have no idea. 
Q Do you know what Fraser Sweatman's position was with 
the BOC group in 1972? 

MR. TOPKIS: I don’t understand what that means, one 
of love and affection and trust, but other than that -- 


MR, THURMAN: Come on. 


JUDGE BARNES: Let us have the question read back. 
(Question read. ) 
JUDGE BARNES: That is a little puzzling to me. 
What do you mean their position was? 
Q What was your position in 1972, Mr. Smith? 
A I was the chairman. 
Q It is clearly understood what position mean. 
What wes Mr. Sweatman's position? 
MR. TOPKIS: x am sorry. 
JUDGE BARNES: I thought you meant the company. The 
gentleman is different. 
MR. THURMAN: I am sorry te confuse the recerd. 
A Mr. Fraser Sweatemn was the managing director of 


Fraser Sweatman, which wes the subsidiary of e subsidiary 
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British Oxygen. 

QO Did Mr. Fraser Sweatman propose that BOC acquire 
Oxegquip Health Industries in 19777 

A I don't know. What I do know is that never came to 
the BOC board. 


Q I believe you read the record in this case, the 


transcripts, it was discussed in this case that it was 
brought before the board. 

MR. TOPKIS: That sounds like an observation other 
than a question, and as such I object to it. 

It is also net an accurate statement as to what the 
transcript contains. 


JUDGE BARNES: Do you have a question, Mr. Thurman? 


Do you want to withdraw the previc\ question? 

MR. THURMAN: Yes. 
Q Do you recall in the record testimony that the 
acauisition of Oxequip was discussed informally before the 
board, not on the agenda, but discussed informally before 


the board? 


A The BOC board, no, I do not. 

JUDGE BARNES: I don't beiieve we had any witnesses 
who would be able to testify to that. 

MR. THURMAN: He was told by Mr. Fraser Sweatzan 
that this was discussed informally before the BOC board. 


MR, TOPKIS: I have it now, your honor. 


a 
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Mr. McWhinnie testified at page 1553 of the record 
that Mr. Fraser Sweatman, or somebody, told him that the 
subject of Oxequip was not placed on the agenda for the 
board meeting in London, but that there were so form) 
discussions regarding it in connection with day of the 
board meeting, and of code, whatever that means. 


Q Your recollection is -~ if I understand you correctl 


you are saying that you don't recall it being discuseed 
either formally or informaliy? 

A That is right. 

Q Mr. Smith, what is Medishieild, Inc.? 

A Medishield, Inc. is the company registered in 
America as a subsidiary of Medishield Londen. It is 
jesigned eventually, not yet completed, designed eventually 
to hold the interest of Fraser Sweatwan Canada, Fraser 
Sweatman America, Harris-Lake, and the medical equipment 
business of Canadian Oxygen. 

Q How did Medishield Inc. come about; what was the 
purpose? 

A The board of Medishield Cerporation in London 
decided that it would be a convenient wag of bringing 
tegether the existing Medishield interest north and scuth 


of the border. 


Q Aren't these companies under Medishield Inc. 


involved in prosthet‘ 1s? 


aA i don't know the answer te that. 


C Did the Airco board of directors approve BOC's tender 
offer for Airco's shares? 
MR. TOPKIS: Could I have that question read back, 


case? 


(Question read.) 
Yes. 
JUDGE BARNES: Their approval was not required, was 


it, Mr. Smith? 


You can make a tender offer without getting Airco's 
approval? 

THE WITNESS: I imagine that is ao. 
Q Didn't you have to get their approval pursuant to the 


agreement that you had? 


A I can't give you a straight yes or no on that. What 
we had attempted in London was that we would not engage in 
a contested bid and that we would only go ahead with the 
tender if it indeed had the support ef the Airco board. 

is what we did. 

Q Airco's board in fact mailed BOC’s tender offer to 


Airco's shareholders, did they not? 


MR. TOPKES: Airco‘s board surely didn’t. 
JUDGE BARNES: Let <s say the corporation. 
MR. TOPKIS: I think the question should properly be 


put to someone from Airco. 


ee 
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JUDGE BARNES: He can ask Mr. Smith if he knows. 
MR, TOPKIS: All right. 
JUDGE BARNES: Did Airco mail it? 
THE WITNESS: I really should know, but I don't. 
g Did Airco's board oppose the tender offer of 
Curtiss Wright for Airco’s shares? 
A Well, yes they 4id oppose it. but what form the 
opposition took I don't know, I am not competent te tell 
you. 
Q Mr. Smith, I believe you testified this morning that 
G. D. Scavle had entered the medical equipment market, and 
where did tley enter it, do you know? 
A My knowledge is that they 2re already in the medical 


market in America, and they are expanding their interest in 


the medical market in Buxrope. 

. When we ars talking about medical mrket now, ©re we 
talking about the anesthesia market? 

A Medicai market. 

| Are they in the anesthesia equipment area? 


Q 
A EX don't know, but I don't think so. . 


Q Age they in the therapy equipment area? | 


A Z don't know. | 
Q X believe you stated they bought three companies, oon] 
I recall is Gold Cross Supplies. Where is Gold Cross located? 


A Its head office ia in London. 
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And then Cy rane? 

Yea. 

Did they get Cyprane? 
A No, we got Cyprane. 
Q I believe you testified that Pfeizer was in the 
medical market. I ask you is Pfeizer in the anesthesia 
equipment market in the Uniti.’ States? 
A I think they are in the anesthetic drug market, but 
they are not in the anesthesia gas market with which we 
are familiar. 
Q Do you know if they are in the American market? 

I don’t know. 


Q I believe you testified that Howmedica was in the 


edical market. Ie Howmadica in the anesthesia equipment 


market in the United States? 

A I don't know. 

i) Do you know if they are in the inhalation therapy 
equipment market? 

A I don‘t know. 

Q ZI believe you testified that Asseciated Hospital 
Supplies was in the medical market. De you know if 
Associated Hospital Supplies is in the anesthesia market? 
A I don’t know. 

Q In the inhalation therapy market? 


A The same answes . 
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Q I believe you stated that CNA, which is an 
insurance company, had entered into the medical supply 
market, 
A Right. 
Q I ask you is CNA engaged in the anesthesia ecuip- 
ment market in the United States? 
A Not to my knowledge. 
Q Is CNA engaged in the inhalation therapy equip- 
ment market in the United States? 
A Not to my knowledge. 
Q I believe you stated that General Electric was in the 
medical market. 
A Yes. 
Q Is General Electric in the anesthesia equipment ma. .et 
in the United States? 
A Not to my knowledge. 
Q Is General Electric in the inhalation therapy equip- 
ment market in the United States? 


A The same answer. 


Q Did you state that International Utilities was in the 


medical market? 
A Yes. I did. 


Q Is there a National Utilities in the inhalation therapy 


market? 


A Not to my knowledge. 
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Are they in the anesthesia equipment market? 
Hot to my knowledge. 
MR. THURMAN: Can we have one minute, your honer? 


JUDGE BPRNES: Yes. 


MR. THURMAN: We have no further cuestions, your 


JUDGE BARWES: We will take up Commission Exhibit 301 
at a later date. 

Mr. Top)-is. 

MR. TOPKIS: Shall I redirect, your honor? 

JUDGE BARNES: Yes. 
REDIRECT EXAMINATION 
BY MR. TOPKIS: 
Q You have just been answering, Mr. Smith, as to the 
activities of a number of companies that it is not to your 


knowledge that they are engaged in the anesthesia equipment 


business, or the inhalation therapy business. 

A Yes. 

Q Is it possible that they are in and you don't know 
about it? 

A Yes. 

Q You mentioned the activities of a company called 
Howmedica. 

A Yes. 


Q ts that by any chance a spin-off from a Company 


called Howmed? 


A I thivk so, but I am not sure. 
Q And Howmed is an aluminum company, isn't it? 
Yes . 
World wide proportions? 
Yes. 
French ownership? 
Yes. 
MR. THURMAN: Objection, leading. 
JUDGE BARNES: These are very leading. 
MR, TOPKIS: I am sorry, your honor. 
© You were asked, Mr. Smith about the entry of Air 
Products into the United Kingdom in the late 50's. Do you 
remember those questions from Mr. Thurman? 


A Yes. 


Q Were there any particular circumstances in existence 

at the time that Air Products entered the United Kingdcm 

industrial gas business whigh in any wey in your judgment 

had some impact on their success or lack thereof? 

A, Yes, indeed. 

Q Will you tell us, please, what they were? 

A Phe first factor was that BOC at the time eccupied, 

had 98 percent of the existing market in industrial gasees. 
Now, thie is because eur only cempetiter was e tiny 


company which opexated up in the northwest corner of the 
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country, and operated only in that area. 

Mow, the result. at least in my view, the result of 
that situation was that the Company was fat and slack, and 
was much more concerned about its production that it was 
in looking after its customers. And, of course, it pays 
@ penalty, as every company would in that situation, that 
there was as a result quite a section of the customers who 
were just begging for another competitor. 

The second point was that there was at the time a 


good deal of discussion going on in parliarest abe it ole 


forms that British legislation should take in providing 


additional competition. And the result was that as I know 
personally. our government gave direct encouragement to 
Air Products to enter the UK market. 

JUDGE BARNES: Was this legislation or discussions 
of legislation dealing only with your market? 

THE WITNESS: Wo, with the tetal competitive situa- 
tion throughout the British industry. 
A The next aspect of it was this: We had ourselves 
recently undergone a search by the monopolistic commission, 
which is a government agency in Britain, with the purpose 
of trying to discover whether in fact the company wes 
earning too big a return as a result of its meonopolis 
position. 


Now, the report, the data that was used was that of 
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1954 when the company earned a return of 17 percent on its 
capital. 

It was regarded as outrageously high, which maybe 
ia a little ironic in today's circumstances, but regarded 
as outrageously high. 

As a result the report laid certain restrictions on 
BOC, and in addition, published the whole of its asst 
structure, the whole of its price structure for every single 
product in industrial gasses. That was put in the form of 
&@ government report, and of course, was freely available 
to anyone who wanted to see it. 

But even those factors in my mind are dwa:fed by 
the fact that it was the critical moment at which tonnoge, 
gas and the whole concept of provision to steel mers and 
so on of oxygen in vast quantities, it was just at that time 
when that concept was coming te Britain. In fact. the 
first tonnage plant put down in Britain was put down in 
1955. 

Mow, the fact is that at that time 30° had net built 
a tonnage plant, and did not know hew to build a tennage 
plant. Whereas, of course, Air Preducts and indeed, the 
other American companies, had some four or five years lead 
on us in that situation. 


They knew how to build a tonnage plaat, and equally 


important, understood the commercial comiderations which 
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flowed from tonnage oxygen supply contract. 

low, I have said repeatedly during this trial that 
the established competitor has an advantage when it comes 
to a tonnage supply scheme. 

1954, ‘55, ‘56, there was no established supply in 
tonnage in Britain. So in effect, the whole of our conm- 
petitor edge as a result of having the 98 percent market 
none of it could be brought to bear in this new situation 
which hit us which was the tonnage situition. 

Air Product, not only came in all square with us in 
that field, but had the additional advantage of knowing how 
to build a plant and how to conduct the tonnage supply 


contract. 


So in my view, my opinion, the situation open to 


AP in Britain in 1954 to 6 was entirely different from che 
situation facing BOC in looking at: the American market in 


1970, ‘71, ‘72, ‘73 and go on. 


Q You say, sir, that up until '54, °'55 BOC had not 
built any tonnage plants? 
A Yes. 


Q And berinning with that time, tonnage plants became 


quite common; is that correct? 
A Yes. 
Q What was the technical innovation which inspired this 


if any? 
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A There wae no real change in the technolezizal 
process, in the process itself, there was no great change. 
The real change took place in being able te scale 
up everything to twe, three hundred times per day, which 


was the standard tonnage plant in thoce years. 


Q And who was it that needed such enormous quantities, 


or such large quantities? 

A The steel companies. 

Q Why was that? 

A They had finally realized the fact that they could 
produce steel more quickly and more economically by using 


a vast quantity of oxygen. 


a 262; les? 
What @id theoxyqen replace? 
Well, it was only partly replacement andpartly 
enrichment. 
The earlier forma included coke and Coal and 
other forna of fuel. 
9) Had there previously been in use a 80-called 
Bessemer process for producing seeel? 
A Yes. 
9 And did the new pocess come along whic? supplanted 
Bessemer provess? 
os The basic oxygen process. 
That was a process which used ail oxygen, is that 
correct? 


A Yes. 


MR. THURMAN: Getting back to leading questions | 
{ 


JUDGE BARNES: The oxygen method, was thet 
in origin in recent years? 

THE WITNESS: Yes. 

JUDGE BARNES: Or had they been using it for 
years? 

THE WITNESS: In fact, I think it was first use 
at the close of the last war. 

It was called the Lind Doenitz process, LD 


which in fact started at the Merman Goering Works 
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in Austria, ‘42, ‘43. 
(@) You mentioned, I think, that A.P. Air Products was 
able to build a tonnage plant, its first tonnage plant 
in the United Kingdom by reason of an arrangement it 
had with Esso, which I take to be Standard 0il? 
A Yes. 
Q Is that an American company? 
That's right. 
Can you tell us, please, who represented Esso in 
negotiations? 
Mr. Peter Laister, my colleague. 
MR. TOPKIS: And now you know what he meant by 
up, your Honor. 
9 The moral of the story being if you can't lick then, 
join them. 
Now, you mentioned before, sir, that you 
regard sulphur dioxide as ar. industrial gas? 
A Yes. 


@) Are there any other gases such as sulphur dioxide 


which you treat as within the industrial gas category? 


A Well, outside the ones we have gone through in air 

separation, there are carbon dioxide, carbon monoxide, 

some of the fuel gases, propylene, and dipropylene. 
There are a whole range of those sort of 


different mixtures. 
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iow about the freons? 
‘ea, there are number of refrigerant gases like 
rrewdon . 
There is a range of an ything up to a dozen 


differant yases of the freeon type. 


Q And you include them within the category of 


industrial gases? 
A Yes. 
a Now, you mentioned that you entered the Fiji 
market, is that correct? 
A Yes. 
Q Did you do that de novo? 
We did that by acquisition. 
And New Guinnea was an acquisition? 
Yes. 
Indonesia was de novo? 
Yes. 
When was that? 
A In 1972. 


j 


Q Would you regard the Indonesian market as comparable 


| 


{ 


to the American market in industrial gases? 

A No, hardly. 

Q Could you expand on that gust a little bit? 

A The indonesian market is a ting market because y 


industry in Indonesia stil] has to be defeloped. 
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The atate of the industrial wee industry ie 
formally ruled by the state of the general industrial 
development of a country. 

And I don't think Indonesia or many of these 
other examples could be described as being industrially 
developed countries. 

And consequently, the industrial gas business 
could not be described as a develope’ industry. 

Q When you entered South Africa in the twenties, 
you said? 
A Yes. 
Q Was that de novo? 
a Yes, it was. 
Did you enter on a tonnage basis? 
No. 
There was no such thing in those days. 
What did you do? 

I think you sent a couple of men out with some 
money? 

A That's right. 

We sent a couple of men out with some money 
and some technology. 

And the market, of course, was tiny. I doubt 
if in those first five years taken together they sold 


more than a million rands of gaz. 
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A million rands, r-—a-n-d? 

Yes. 

That is South African currency? 
Yes. 


Yew does the rand compare with the dollar or the 


Well, it is roughly half of a pound sterling. 
sae, 

Let me just ask you an overall question. 

Would you regard the economies of Rhodesia, 
Australia when you entered it, in India when you entered 
it, Hong Kong, when you entered it, Singapore, when you 
entered it, New Guinea when you entered it, Italy, Thawland, 
Bangladesh, as being at all comparable with the 
economy of the United Ssates today? 
A No, of course not. 
Q When you entered Fiji, did you find yourself facing 
Union Carbide, Air Products, Chemetron orLiquid Carbonics? 

MR. THURMAN: Objection, your Honor. Ewry 
question has been leading. 

Who did you meet in Fifi? What did you do? 


x think Mr. Topkis is capable of asking direct. 


questions. 


{ 
| 


JUDGE BARNES: Who was your competition in Fijip 


t 
i 
| 
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Q What ws your competition in Pi4i? 

A I think it was a Chinaman. 

Q Now about Hangladeah? 

A Well, there is no competition which has emerged 
, as yet. | 
y Q Okay. | 
. Could you compare for his Honor the competition | 


wo 


you faced in any of these countries we have been discussing 


with the competition which you would gace in the United 


{ 
States were you to enter the industrial gases field? 
{ 

a No. | 
12 
There is no comparison. | 


Q You were asked by Mr. Thurman whether BOC itself | 


had sold any plants to deel, chemical or glass companies 


in the United States, and you answered no. 


Do you recall that testimony? 


A Yes. 


10 Q Through the Airco joint veture did you make any such 


sales? 


ia ae Yes, we did. 


a) You were asked by Mr. Thurman about your talks with 


Chemetron, and he showed you, I believe, Complain<« Counsel 


Exhibit 225, a memo of yours or a letter of yours te Mr. 


Allen Perham, dated January 20, 1970. 


Do you recall that, sir? 


8 Yes. 
Q I direct your attention to the last paragraph of that 
letter, 
Xn Yes. 
9 And I also ask you whether -- 

MR. TOPKIS: Perhaps I may show your Honor a 
copy of it so you may follow along. 
9) Now, subsequent to that letter, were the discussions 
with Chemetron revised? 
A No, certainly not. 
9) Thank vou. 

Subsequent to the Perham-Green field report 
they were not revised? 
A That's right. 
Q You were interrogated a little bit about whether 
you had ever -- about what you had testified at your 
Geposition in the investigational hearing. 


I will ask you whether you were then asked 


these questions by Mr. Eagan of the commission staff and ue 


gave these answers, and I am reading from page 249, 
line 16: 

"Question: Mr. Smith, is that a correct 
statement of your testimony, that the executive Ccomaiittee 
considered these three companies?” 


MR. TOPKIS: And the three companies referred 
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to, your Honor, I believe, were Airco, Burdett and 
Chemetron -- two Surdetts and Chem etron. 
"Answer: I would only add, in fact already 
stated, that the other alternative of starting from 
fact we ruled out very firmly as a result of thd survey. 
"Question; Yes, I understand that. 
“Answer: lUaving put that aside, it is 
certainly my testimony we have considered, discussed 
other companies including the three which you mentioned. 
"Mow,I have indicated the criteria which we would 
apply. 
"Mnother criteria is that none of the companies 
that you mentioned are in the tonnage business except for 
Big Three. 


“These criteria rule ws avenues for BOC's 


“Question: You dd not believe you could take 


| 
| 
} 
| 
| 
expansion in North America. | 


one of the companies, whether it had a tonnage business, 
and establish a foothold and expand? 
“Answer: No. 
"Question: Why not? | 
"answer: They do not meet the criteria, | 
regional companies, not national companies.” | 
Were you asked those quations and did you give | 


those answers? 
| 
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Yes, I did. 

And were those answers true when you gave them? 

Yas, they were. 

And are they true or false today? 

They are true today. 
Q You were asked some questions about Mr. Perham's 
responsibilities in connection with opportunities in the 
United States. 

And you said, I believe, that he did not have 
responsibility for acquisitions in the United States? 
A Yes, I did, 

Q Would you explain to us exactly what his respon- 
sibilities wer@? 
A Yes. 

We asked Allen Perham to act as a listening 
post on behalf of the group in the North American 
situation. 

I might add that we had a similar listening 
person i Japan and in Beirut. 

Now, we didn't attempt really to define the 
range of opportunity. 

What we said was if something occurred which 
you think might be of interest, the gorup, advise us in 
London and we'll talk about it. 


What might happen to be of interest, the 
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group, ranged across a whole series of things. 

Tt ranged across the possibility of aome new 
product, some new technology, even aeme new managerial 
resource, some new manager that we might find that would 


be useful and good for us in the group, some new 


was some company which would be available to us and would 


| 
| 
| 
financial resource, as well as the possibility that there | 
fit our businesses. | 


Industrial gas was closed off because we had 
alreacy closed our minds to it, but certainly in welding, 
in high vacuum, in the other businesses, in which we 
were engaged at that time. 

0 Going back for a moment to Dr. Albert Meeller, he 
was employed, the record here reveals, he testified and 
you in fact were here when he testified -- 


until 1970, I think. 

A That's right. 

6) And did Dr. Meoller, during that period, ever 
propose to BOC an opportunity in the industrial gases 
field? 


A Not to my knowledge, 


| 

| 

| 
Q -- that he was employed by BOC from ‘68 or yepeuion: % 

| 

| 

| 


fa) Now, you were asked by “x. Thurman whether ydu might 


possikly have acquired another company in the indwitrial 
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gages field? 

A NOt co my knowledae. 

a, Now, you were asked by Mr. Thurman whether yeu mighe 
Possibly have acquired another cmpany in the iadustrial 
gases field and -- other than Airco, and you responded, 
yes, possibly we might have? 

A Yes. 

Q Under what circumstances would you possibly have 
acquired, let us say, Big Three? 

A It is difficult to say. 

It's difficult to envisage it. But let's 5 
Big three had cone alongand said -- it didn't happen and 
I can never iiragine ‘i happening. 

But let's sup-oge they cane a).~ gand said, 
look, we want toexpand and therefore we would like te have 
& Chat with you about the possibility of a share exchange 
or something, so that we, Big Three, might have sone 
interest in other parts of the workd and, you, BOC, 
might be interested in a portion of the equity in our 
company here in the States. 


Now, of course we would sit down and talk with | 


them. We would talk with anybody who came and -- who came 


along and said they wanted to talk with us. 


It's a possibility. In fact, I an't regard 
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it as an ything more than that, and a purely hypothetical 
one at that. 
ra) Would you possibly be willing to acquire a Union 
Carbide if they were nice enough to come to you and offer 
themselves up? 
A We'd talk about it happily. 
Q Do you make the same statement about General Motors? | 
A Well, one could go too far. 


Q All right. 


that in 1970 your Canadian subsidiary, Canox, would 


Q Now, you testified in Mr. Thurman's oatiaiaiaes 


have been interested in acquiring the Niagara Falls plant 
of Burdeet of Cleveland? 
A Yes. 
Q At that time was Canox capable of supplying itself wi 
industrial gases, or did it have to go elsewhere to supply 
itself? 
A It did not have enough capacity at an ecenomic price 
to satisfy their customers’ requirements. 

They were buying the produet in from other 
people. 
Q From whom? 

Do you happen te know? 

Yes. Mostly from Union Carbide. 


And was Union Carbide one of their principal 


capetitors? 
A Yes, the are. 
0) And you theught it méght be a good idea fer Canox 
to acquire this plant? 
JUDGE BARNES: These questions are leading. 


MR. TOPKIS: I'm sorry. I am leading, your 


Withdraw the question. 

Did you approve or disapprove th... idea? 
I approved it. 

Would you tell us why? 

Ys. 

I am a member of the Canox Board, and I could | 
see that from Canox' point of view it would be an advantage 
to have that large source of liquid product which would 
enable them to fulfill their customers’ requirements 


without having to go to a competitor. 


| 
| 
| 
| 
| 


Q Do you happen to know how far from the Canadian 
border the Burdett plant at Niagara Falls is? 
A It’s very close. 

I don't know precisely. I know it's very 
close. 
Q When you say very close, do you mean a few miles or 
a few hundred miles? 


I think it's a few miles. 
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JUDGEBARNES: Wo-ld there be a duty or tariff 
on importina into Canada product? 

THE WITNESS: Yes, there would. 

But because of the scale effect of that large 
plant in N iagara Falls, they could infact still get liquid 
from the plant delivered to them in Toronto at a little 
less than the price they were currently having to pay 
for their additional supply. 

Q You testified inresponse to a question from Mr. 
Thurman American Cryogenics was offered to Luquid Air and wa 
not offered to BOC? 

A That's right. 

@) Do you have any explanation of that? 

A Oh, no. Only yuner. 

@) To your knowledge, are any conpanies comparable 

in size to American Cryogenics available today? 

A Not to my knowledge. 

Q Do you know of any company engaged in the sale of 
industrial gases in the United States at a stage above that 
plain distributor which has a plant as small as Canox'? 

A i don't think ZI de, no. 

9) You testified that BOC has a high proportion of the 
business in oxygen therapy equipment in the Uriited Kingdom, 
is that correct? 


A Yes. 
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What do you mean by oxygen therapy, sir? 

A -- 

Or ia that a subject not of your expertise? 

Yell, to answer it first, what I understand by it, 
T understand by it the restoration of health by the use of 
emmgin. 
9 Okay. 

MR. TOPKIS: Thank you very much, Mr. Smith. 


I have concluded. 


JUDGE BARNES: Mr. Thurman, any more questions? 


RECROSS-BXAMINATION | 
BY MR. THURMAN: | 
9 Mr. Smith, on redirect T believe you stated that 
you sold plants in conjunction with Airce to Cv. 8. steel 
companies? 
A Yes. 
9 What companies did you sell these to? 
A T would like to refresh my memory. 
Tt was a steel company with which -- which 
Was a customer of Airco. 
Now, it was Fairfield. I can't remember the 
name of the company. It was in Pairfield. 
That's all I know. 
Did this plant carry the ROC name? 


Tt carried the joint venture name, BOC-Airco Joint 
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S. @Gompaniesn don't have an affinity of 
buying from foreign companies, is that right? 
A I beg your pardon? 
9 The U. S. companies did not want to buy from a 
foreian company or didn't prefer to. 
They really don't mind buying from a foreiga 
company? 


Tt had a BOC name on it, is Bhat correct? 


| 


A I never for a moment suggested that American oman 


have any bias against foreign-produced products. | 
's) I believe you stated they wanted to stay with equip- | 
ment they are familiar with and wouldn't want te go toa | 
foreign company for equipment? 
A I said that was a natural reaction. 
Q Liquid Air sells plants in the United States, do 
they not? 
A Yes. 
The Prench company, L'Air Liquide -~ 
To be more exact, it's Canadian Liquid Air which 
products in America. 
It's still a foreign company to us. 
The Canadian Liquid Air worked to American Standards 
How about Linde of Gdrmany? 


Don't they sell plants to American companies? 
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Yea, th ey do, 

Tn this country. 
A Yes. 
Q Does BOC - wmpete with Linde and Air Products, Messer~ 
Sriesheim, Linde AG,and AGA and L'Air Liquide all aroviad the 
world, industrial gases? 
A Not all of them in every place, b ut we meet some 
of them everywhere. 
Q Tho are BOC's competitors in Brasil? 
A fhe major part of the industrial gas market in 
Brazil is held by a subsidiary of Union Carbide. 
Q Ta 3razil an incugtrially developed market? 
A 2eveloping rapidly. 

T believe you stated that Chemetron talks were not 
resumed after the Perham-Green field study. 

Do you know why? 
Oh, very vell, 
On our side the Perham-Greanfield study had 
confirmed what we expected to hear, which was that to 
get a viable position in the American market would be 
extremely difficult and extermely expensife. 
To add to that, the discussions which were at al 

very preliminary stage, which John Williams held in 
Chicago, showed that at very most all of Chemetron was 


interested in tisposing of was a minority interest. 
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Rut of course that was stil] at a preliminary 


We had had no discussions on market share, 
the possibility of expanding Chemetron, and a hundred 
and one other exercises which we would have hed to have 
gone through before we would have arrived at any proposal 
to acquire even a mbnority part in Chemetron. 
There was no case for doing any further activity 
on the possibility and we closed it off. 
Q Would the joint venture with Chemetron serve the 
same purpose? 
A Not at all. 
Q Industrial gases? : 
Not at all. | 
Did you want to have a joint venture with Chemetron? 
Yes -~- no, we didn't. | 
QO Did you seek a joint venture with Chemet ron? 
A I've tried to explain that we merely had some | 
preliminary discussion. | 
And an enormouz amount of work would have bees | 
acquired thereafter before we had reached any conclusion | 
at all. 
It never got referred even to BOC's board. 


That was the nature of the discussions. 


| 
: 


Was this after the Perham-Greenfield report? 
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A Tt was -- f think, in fact, the report itself was 


Published within days after Williams, John Williama' 


Aiscusaions in Chicago. 


T think that's the chronological order of 


thines. 


Q R@ferring to Ray Williams, do you have a Ray 


Williams employed with Boc? | 


A Used to have, 


Was he employed in 1972? 


A Yes, he was. 


Q What was his position with BOC in 19729? 


He was a seniro executive in our Medishield Limited 


operation in London. 


9) Were you aware that in 1972 Mr. Ray Williams contactef 


the -- Mr. Girume of Ch emetron and proposed to handle 
id : 


joint venture of BOC And Chemetren to market medical gases 


and related equipment in the United States? 
1a 


A I was aware that he was goingto see Chemetron, I 


was not aware of the nature of the discussien he was going 
20 | 


tohave with Chemetron, 


| 
| 
21 | 
} Q Were you aware that Mr. Williams flew to Chicago | 
22 | | 
i in July of 1972 and had these discussions? | 
ier | 
! A T can well believe it. 1 wasn't aware of it at the | 
24 | 


time. 


a) Were you aware thatRay Williams or other representa- 
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tives of BOC have been to Chemetron five times within the 
last two years? 

A No, 
Q To discuss participation in joint ventures? 
A Well, you are tdling me that was thesubject of theif 
discussions. 

I wasn’t aware, and neither was I aware that 
he had gone five times to see Chemetron. 
Q When you say Chemetron wasn't discussed again after 
the Perham-Greenfield report, or after this first 
discussion, then to your knowledge it was not discussed, 
but it is possible it was discussed by people, repre- 
sentatives from BOC, isn't that correct? 
A I'm absolutely certain that the discussion which 
John Williams had in Chicago on the possibility of some 
acquisition of Chemetron stock, I'm certain there was 
no development of that discussion thereafter. 

May I just expand on that a little? 

What happened in the Medisheid] management is 
another thing. 

I don't doubt they did seme of these things. 
I don't doubt they dreamed their dreams, and I wus happy 
thatthey should do so, in the full knowledge that when 


it came to the crunch and they wanted money and they wented 


to pursue a particular part, they would have te come to 
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the 30C hoard, and it's at that point, when I start 
qetting a proposal in front ef me, with hard and fast 
recommendations anc terms and so on, that I get really 
interested. 

And that's when judgment has to be exercised. 

Until that point, I don't mind very much what 
people are doing. 
Q What is the -- what was the size of American Cryogenics at 
the time of the L'Ai> Ldcjuidu-acgudaition? 
A I’m sorry, YT don't know. 
On How do you know that there was no other companies 
of that size available after that acquisition? 
A Y think that the desk study that was produced at 
the time of the Perham-Greenfield report went into some 
considerable detail as to the inhabitants of the American 
industrial gas market. 

Yow, as I was saying yesterday, in our 
analysis of that market, there are three very large 
bulk producers at one end of the market, and a host of 
small distributors at the other end, and a small n .i-sc 
ef companies inhabiting themiddle qrowd. 

Now, if you'd asked me, I would have said the 
American Cryogenics Company was one of that small number 
inhabiting the middle ground. 


As far as I know, the other people in that 
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middle ground are not available or at least would not be 
of interwst& to BOC. 
Q The Burdett Companies were not available at that time? 

Mx. TOPKIS: At what time? | 

MR. THURMAN: Prior to acquisition of Airco | 
stock. | 
A I'm aware under John Williams’ authority, there | 
were discussions with Burdett Norristown. 

I was aware subsequently that there had been 
digcussions under the authority of John Williams of our 
people with Perkins of Norristown. 

John Williams subsequently reported this to 
me, that it was a -- it was of no significance at all, 


that it was a dead duck andhe would not be the slightest 


Q I guess we are not on the same wave length. 
On redixect you were asked i¢ you knew of any 


companies the size of American Cryogenics was available. 


| 
| 
| 
| 
| 
| 
bit interested in carrying the talks further. | 
i 
| 


And t believe your answer was no, you 
didn't knBiy they were available, or was that answer that 
there was not anybedy available at that size? 
A The anewer was intended to indicate that to my 
knowledge there was no company of the sise of American 
Cryogenics which I put in the middle ground available 


for purchase. 
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Q T Lelieveyou testified 89C was interested in the 
Niagara plant of Surdett of Nortistown to supply -- of 
Cleveland, to supply the Canox operation. 
A IT had testified that Canadian Oxygen was interested 
in acquiring the company. 
Q This is semantics. 
Canadian Oxygen is owned by BOC. 
You wouldn't mind if I disagreed with you. 
BOC doesn't own Canox? 
That is true. 
But your statement that it's the same thing, 
ot agree with. 
You will aqree to the ownership? 
Yes. 
Okay. 
What plans did BOC c« Canox have for the present 
customers located in the United States of that plant? | 
A Tt don't doubt that if the Canox hope of acquiring that 


plant had been achieved, they would have had plans in hand | 


i 
| 


to have satisfied the customers’ requirements. 


Por all I know, that plant at Niagara Falls was. 


only loaded to the extent of fifty or sixty per cent, 
anyway, anc had spare capacityavailable to Canadian Oxygen 
for sale to their own customers. 


This is wh y I insist, if I may say so, on this | 
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ai fferential. 


It is not a matter of 30C interest. It is a 
matter of Canadian Oxygen interest. 
Q Is the tariff of industrial gas going into Canada 
identical to the tariff of the industrial gas coming 
into the United States out of Canada? 
a No. 
I understand it is different 
Which is higher? 
IT am told that imports into Canada is higher than 


imports into America. 


Q Getting back to Chemetron aminute, did they only want 


to sellyou a minority interest? Is that a minority interest 
of wha-, forty-nine per cent? 
A My recollection of what John Williams reported to 
me as a result of his discussions in Chicago was that 
they were interested in selling between twenty and thirdy 
per cent. 
Q I believe you testified that you include sulphur 
dioxide industrial gas. 

Does BOC produce sulphur dioxide? 
A No. 
Q Does BOC market sulphur dioxide? 
A I think we market a iittle. It's ath a marginal 
activity -- 


Q Extremely small? 


Oh, yes. 

Does ROC produce Freean? 

NO. 

Does KOC market Freeon? 
A Yes. 
Q What percentage, say, in the UK does Freeon account 
for in their sales? 
A Oh, a tiny percentage of total industrial gas sales, 
less than one per cent. 
‘e) tT believe you incoluded fuel gases in your testimony. 

Does BOC produce propylene? 

Io. 

Dees it sell propylene? 

Yes. 

What percentage of industrial gases in UK does -- ig 
accounted for within ROC by Ppropy lene? 
A Less than one per cent. 
9 Did you include dipropylene? 
aN To save time. all those little gases together amount 
toless than one per cent. 

MR. THURMAN: We have no further questio-s, your 


tonor. 


MR. TOPRIS: Just a couple, if I may, your Honor. 


| 
| 


JUDGE BARNES: Proceed. 


REDIRECT 2)‘AMINATION 
BY MR. TOPKIS: 
7) You mentioned that the joint venture sold plants 
to a company in Fairfield? 
A Yes. 
Q Fairfield where, do you know? 
A Fairfield, Alabama, I think. 
Q Would the name United States Steel Company refresh 
your recollection? 
A That's right, yes. 
re) And the joint venture that sold those plants to 
U.S. Steel, that was the American corporation? 
A “That was the American corporation. 
o And its name was Airco-BOC? 

Yes. 

You were asked a question or two about Brazil. 

I would ask you, sir, is the Brazilian economy 

today or was it in November or December of 1973 as 
developed as the United States? 


A Certainly not. 


9 But Brazil's econsgmy has a low or a high growth rate 


today? 
A High yreth rate. 
Q Among the highest in the world? 


A Yes, indeed. 


testimony. 


recess. 
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MP. TOPKIS: No further questions. 
Thank you very much, Mr. Smith. 
Mp. TIURMAN: We have no further questions. 


JUDGE BARNES: Thank you very much for your 


TIT! WITNESS: Thank you very much, Judge. 


TNNGT BARMES: We will take abbut a ten-minute 


(Recess taken.) 


(Continued on next page) 
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OUDGE BARNES: Let's resume. 
VINCENT GIORDANO 

having been first duly sworn was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. TOPKIS: 
Q Mr. Giordano, I understand that you have @ bachelor's 
degree from Harvard and a law degree from Columbia? 
A That's right. 
Q Got out of law school in 1959? 
A That's right. 
Q What did you do then? 
A Went to work for the law firm of Sherman and Sterling 
ius New York City. 
Q How long did you stay with them? 
A Approximately four years. I left in the beginning 
of 1963. 

To take what position? 

I joined the law department of the then Air Reduction 
Corapany . 
Q A company now known as Airco? 


Right. 


Q Would you trace for us your history of Airco? 
A 


I was in the law department for two years until 


about the end of 965. I then j@ined a newly created 
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Givision called the Airoo Distributor Products Division 
which was a predecessor — one of the predecessors of 
Our current welding division. 

I was the vice president of that division and then 
executive vice president. That division's responsibilities 
included the marketing of industrial gases and welding 
and cutting equipment through a network of distributors 
inthe United States. I was in that division for two 
years. I was made a group vice president of the corpor- 
ation in 19-- January, 1967. My responsibilities included 
the industrial gas division of Airco, the welding division, 
the Cryogenic equipment division and the medical products 
division. 

I was group vice president for approximately five 
years and I was elected president and chief operating 
officer of the company in December of 1971. 

Q Do you still hold that position, sir? 
A Yes. 

Are you also a director? 

Yes. 

Are you connected with any other company? 

I am a director of the Inmont Corporation. 

You wouldn't, by any chance hold any position on 
the board of British Oxygen Company? 


A Yes. 


{ 


| 
| 
| 
| 
: 
| 
| 
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Q I am going to show you a copy of RAX? whieh, I 


believe, is the Airco annual report for 1973) is that 


MR. TOPEKIS: Your Honor, it is an Airco 
Exhibit but I would offer it in @widence at this time 
just so we have it. 

JUDGE BARNES: Any objection, Mr. Thurman? 

MR. THURMAN: I have no objection. 

JUDGE BARNES: Does Airco have any chjection? 

I will receive RAX7 in evidence. 

(RAX7 wae received in evidence. ) 

Now -- 

MR. THURMAN: Your Honor, we never did get any 
of Airco's -- 

MR. WOLLEN: Mr. Thurman, they were delivered 


We have en extra annual report 


I gave you one, personally. 
*73? 
Yes. 
THURMAN: I don't have a copy. I think 
you sent them te the secretary's office and I never Gid 


get them. 


BY MR. TOPKIS: 
Q I would like, if I may, Mr. Giordano, to run through 
this document with you and ask you some, I hope, 
clarifying questions about it. 

First, I would like you to turn to the page on which 
the welding products division is featured. I think 
it is the fourth page over; do you see that, sir? 
A Yes. 
e) I would ask you there, listed under the products, 
Oxyacetylene, I suppose that is a combination of oxygen 
and acetylene? 

Yes. 
Q what is oxy-MAPP? 
A MAPP is a fuel gas. It is a combination of a number 
of constituents of natural gas. It is a by-product of 
a petrol chemical process and it behaves in a manner 
similar to acetylene in the cutting and welding process. 
Q Going down further, I see something called Aronson 
positioners, what are they? 
A That is a piece of equipment on which you place 
work that you intend to weld and it alters the position 


of the work to make the welding easier, to enable the 


welder to weld, for example, in a single downhand position. 


Q How about turning rolls, I suppose they are also 


designed to move work around? 
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Yes. 

Q How about vibratory stress relieving equipment? 
A That is somewhat different. That is to take the 
material and remove stresses within the grain boundaries 
of material. 
Q And I see further down on that page that you have 
eight plants around the country manufacturing these 
products. 

MR. THURMAN: Objection, Your Honor, There 
is no relevancy. 

JUDGE BARNES: Welding products were out of the 
market but 

UR. TOPKIS: I -ust want te give Your Boner 
a picture of Airco and an understandable one. There 
are some ambiguities here. 
A That's correct. 
Q Do I gather that you sell these products throughout 
the world, is that whatthat language, further down on the 
page means? 

MR. THURMAN: Objection, Your Honer. He can 
ask him where he sells then. 

MR. TOPKIS: G@kay. 
A We sell most of these products within the Mmited 
States. We do export some of these welding products 


but not all. 
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Q .giag over a couple of pages, please, to -- several i 
| 


| 
pages, actually, to the Airco Cryogenics Division, 


in broad terms, could you tell us what the Cryogenics 
pivision is and what it makes and what it sells? 

A Well, the name iuapiies that it makes a line of 
equipment employing Cxyogenic technology. 

Q What is cxyyecgenic technology? 

A That is the science of low temperature. It manu- 
facturers equipment for the industrial gas industry, 
pumps, vaporizers, compressors. It manufacturers 
equipment for the liquified natural gas industrial; 
pumps, vaporizers, compressors. It manufacturers equip= 
ment for the food freezing industry; freezing boxes and 
tunnels. 

It also employs this same technology, technology 
on rotating equipment for scme other industries as well. 
Q I see, further down or over on the right on that 
page, under the heading "markets" industrial gas, food, 
liquified natural gas; what does that mean, sir? 

JUDGE BARNES: These are the industries that 
use these products; is that right? 
THE WITNESS: Yes, sir. 
I see. Okay. 
How does the industrial gas industry use the products 


& 


of the Gryogenics Division? 
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A Well, for example, the industrial gas industry 
manufacturers, for example, Liquid oxygen. That liquid 
oxyyen is moved throuyh pipes within the plant and pumps 
fox the movement of that product are manufactured by this 
division. The division also makes vaporizers which are 
used to vaporize the liquid oxygen into gaseous oxygen, 
the form in which it will be used by many of the customers. 
Q Coming over another couple of pages to the Airco 
Industrial Gases Division, I see there in the second 
sentence of the text, the words “the lower sales volume 
was caused by the fewer number of liquified natural gas 
LNG plants for the public utilities industry.“ Does 
Aixco construct LNG plants for the Public Utilities 
industry? 

A We did up until 1972 but we dont do that any more. 
y You went out of that business? 

A Yes. 

2 Over again, a few pages, we come to the Ohio Medical 
Products Division and I will ask you in connection with 
that, sir, what is ethrane? 

A Ethrane is an anesthetic drug which was introduced 
by us at the tail end of 1972. 

Q Ys it sold in liquid form, gaseous form or what? 

A It is solid in liquid form but it has a low vapor 


point and it is acutally vaporized in its use. 
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And administered as an anesthesia? 
A As a@ gas anesthesia. 
Q Is it termed a medical gas or what? What is it 
called? 
A No. It is called an anesthetic agent. 
Q There is reference in this report to medical gases; 
what are they? 
A Medical yases include oxygen that is used in the 


operating room as distinguished from oxygen -- therapy 


oxygen used in a hospital room. 

Medical gases include a small amount of helium, 
that would be attached to an anesthesia machine, carbon 
dioxide, nitrjsoxide, I believe that's all. 

Q How about cyclopropane? 
A That would be classified in our sales as medical 
gases but in fact, it is an anesthetic agent. 


Q Now, on the facing page from the material devoted 


to Ohio Medical Products Division, I see a gentleman in 


a horizontal position and somebody is leaning over hin, 
do you see that? 
A Yes. 
Q Now, the device on the left, what is that? 
That is an anesthesia machine. 
I s that an Airco product? 


Yes. 
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Q And the cylinders that sees to be suspended from 
it, what are they? 
A Two of them ave nitrigexide. 
Q And the third? 
A There -appears to be a cyclopropane cylinder on 
the right. 
Q Are you familiar enough with this equipment, Mr. 
Giordano, to tell his donner what the various parts of it -- 
what functions they perform? 
A I’1i try. 
Q Okay. 

If you will lean forward, Your Homer -~ 

MR. TOPKIS: Just lie back. 

A (Continuing) First of all, this is a table ente 
which you will find a number of gadgets. The coleums 
on the top are gauges that measure the amount ef varieus 
gaseous products being administered to the patient. 
It is not clear from this table what the anesthetic ggant 
is but aseuming it is ethrane, which would be attached 
in the form of a small bottle and vaporized inte the 
piping system of the table, the ameunt vapecised and the 


volume would show on the gauge. The same would bo trus 


of the nitris, the cycloprepane or any of the ether nedical 


gases attachable to this table. That is the soda ahecsher 


cannister. 
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The cylinder with the white material inside? 

Yes, it is a purification cylinder as the gas 
recycles beck. This bag —- 
Q The black bag that the operator is hulding? 
A Yes, this fellow has a hand on the bag and that 
is to ventilate the patient and to reflect the patient's 
breathing. That is the mask and the breathing circuit. 

What you don‘t see here would be 1 number of 


gauges and warnings that would tell the anesthesiologist 


whether or not he had any problems going on during the 


surgical procedure. 

JUDGE BARNES: Now, the soda, does that come 
into play on the return circuit? 

THE WITNESS: I believe it does. 

JUDGE BARNES: That absorbs the gas that has 
been used? 

THE WITNESS: Impurities. When it is used up, 
it is disposed of. 

JUDGE BARNES: Is the gas used up in the process? 

TUE WITNESS: Well, most anesthesia is given 
an open circuit which means that the gas is exhaled and 
out, it doesn't go back to the patient. 

There are some examples of closed circuit anesthesia, 

not too frequent. 


Q Where you reuse the same gas over and over again? 
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The same anesthetic gas, yes. 

All right, sir. 

Let's go on to the Airoo Alloys Division. In 
broad terms, what does that division make and sell? 

MR. THURMAN: Objection, relevancy. 

JUDGE BARNES: Doesn't the report set it forth 
sufficiently? 

MR. TOPKIS: Yes. I am sorry, Your Hener. I 
will withdraw that. That is clear enough. 

Q The Airco speer, carbon graphite division, in broad 
terms, what is that stuff? 

MR. THURMAN: Objectian, relevancy. 

JUDGE BARHES: Well, I don’t think that is 
xelevant. Is that relevant to this proceeding? 

MR. TOPKIS: I just want te develop, Your Hones, 
that Aireo is a quite sizeable, quite diversified 
enterprise. I, in all cander, am not familier with ali 
of its operations and I theught Your Homer might like 
to know in what fields it is engaged. 

MR. THURMAN: We will stipulate that it is 
diversified. 

JUDGE BARNES: The annual report probably makes 
that clear enough. 

MR. TOPKIS: All right, fime, Your Honer. 

JUDGE BARMES: Wes Qhic Medical Produsts an 
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acquisition py Airco? 
THE WITNESS: Yes. S5ut, a long, long time ago. 

I am guessing but it is probably pre-second world war. 
BY MR. TOPKIS: 
Q Talking now about Airco, Mr. Giordano, I think you 
were here when Mr. Leslie Smith was testifying earlier 
in the day. 
A Yes. 
v Mx. Smith said Airco is very large in the helium 
business; is that statement accurate? 
A Yes. We are large in the helium business. 
re) And you walk tall. 

Now, let me be a little more precise. 

Do you manufacture helium? 

No, we do not. 

You market it? 

Yes. 
Q Are you one of the largest mrketers of helium in 
the United States? 
A Yes. 

Are there any ~- well, let me ask you this: 

As you use the term, what does the term industrial 
gases encompass? 
A As we use the term industrial gases, we include 


all of the gases marketed or manufactured by our 
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industrial gases division. 


Q Which would be, six, I suppose, the atmospheric 


gases and let me ask you about some others; the fuel 
gases? 
A Yes. 
Q Acetylene, of course? 
A Yes. 

How about helium and hydrogen? 

Yes. 

Carbon diowide? 

Yes. 
Q You sell carbon dioxide for what use? 
A We sell it for a great number of uses. Some of 
the principal uses would be in the beverage industry, 
the carbonated beverages. In faod freezing, feed chilling. 
It is semetimes used as a blanketing gas, inert atmosphere 
and some of it goes into the welding industry fer inert 
gas shielded welding. 


Q Do you include mapp as one of the fuel gases, I 
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Yes. 
low ebout propylene? 
Yes. 
Are these various gases that we have been dis- 
cussing made by tne same or by different processes? 
MR. THURMAN: I object to the form of the 
question. tie doesn't sell or produce MAPPs So -- 
THE WITNESS: We do when it comes to MAPP. 
MR. THURMAN: I mean, propylene. It comes 
outside of his expertise. 
JUDGE BARNES: Can you rephrase the question? 
Mk. TOPKIS: Yes. 
BY MR. TOPKIS: 
9) The atmospheric gases, I think this record is clear 
is wade by the same process. Does that generate any 
helium or is that by a different process? 
A different process. 
Hydrogen? 
A different process. 
CO 2? 
A different process. 
Acetylene? 
A different process. 
MAPP? 


A different process. 
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Propane? 
Z am not familiar with propane. 


Q Propy lene? 
A 


A different process. 
Q These gases are différént for the same purposes 
or different purposes? 

MR. THURMAN: Objection. 

These questions are leading the witness. 

JUDGE BARNES: I den‘'t think that is leading. 

Has he suggested an answer te «ain? 

MR. THURMAN: Well, if he asked what the uses 
are that would ks a more direcc question. Se is suggesting 
that it is one or the other. 

MR. TOPKIS: Is there a third pessibility? 

JUDGE BARNES: Is it used fer the same purposes 
or different purposes or something else? 

THE WITNESS: Some are the same and some are 
different. 

Q Well, iet's take the atmospheric gases: oxygen 
and nitrogen are used for the same or different purposes? 
A Different. 


Q 


The same as Argen in some applications ead then 
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wany other purposes which are different. 

Hydrogen? 

vitferent. 

Laxrbon dioxide? 
A The same as helium and Argon for welding but 
different for most other purposes. 
Q The same purposes being shielding or blanketing? 
A That's correct. 
Q And I con't suppose you we the fvel gases for the 
same purpose as you use nitrogen? 
A NO. 
Q Now, in che selling of these gases, sir, to the 
degree you sell them, do you sell them to the same or 
aifferent customers? 

JUDGE BARNES: I think here we mean categories, 
don't we? 

MR. TOPKIS: Yes, Your Honor. 

MR. THURMAN: Your Honor, I hope you understand 
this. I am not going to understand this record. If he 
asked for what purpose each one are sold, I might 
understand it. 

How can you make such a general category of 
all these gases when some are the same and some are 
different? I don't think the record will be clear. 


Judge barnes: I think it would be as 
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meaningful for him to tell me to whom does he sell 
each one. 

MR. TOPKIS: Fine. 
BY MR, TOPKIB: 
Q Wougd@ you tell us, sir, to whom you sell oxygen? 

JUDGE BARNES: I suppose you are going on the 
brown shoe criteria. 

MR. TOMPKIS: I will do my best. 

To whom do you sell oxygen, Mr. Gierdane? 


Do you want to ask the question previeus to that 


Q I will withdrew the previous question and ask you 
to whom you sell oxygen? 
A To the steel companies who use it to make steel, 


the BOF process. We well it te a variety of peeple with 


furnace operations, glass making, alwainum smelting. 


We sell oxygen to customers who use it for cutting. ‘The 
Oxyacetylene cutting process. Those are some of the 
major users. 

Q What percentage of your oxygen do you sell to steel 
companies, in terms of volume? 

A Are you distinguishing between tommage oxygen OF 
marchant oxygen? 

Q foetal. 


A I den't have a number for the amount of tennage 
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oxygen. 
92 Okay. 
How about nitroyen, to what kind of customers 

doyou sell that gay? 
A Nitrogen is principally sold for blanketing 
operations. Oil companies, electronic applications, 
wherever an inert atmosphere is necessary. Chemical 
companies, oil companies, electronics companies. 

JUDGE BARNES: Is this to prevent explosion? 

THE WITNESS: Yes, an oxygen free atmosphere. 
It is a bit heavy and settles down. 
Q To what customers do you sell Argon? 
A Primarily for the companies that do stainless steel 
welding, that can include large customers like Pratt 
and Whitney, who do an enormous amount of welding or 
small fabricators. 
Q bo I gather from what you say that it is used for 
the same purpose, that is, shielding, but in different 
processes from nitrogen? 
A Nitrogen is not used in welding shielding. Nitrogen 


is used as a blanketing atmosphere over electrical 


circuits where you want to have an oxygen free atmosphere. 


Q What about -- did I ask you about Argon? 
A Yes. 


Zenon? 
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A Zenon is a rare gas used in certain electrica 
applications sold in very small quantities. 
Q Krypton? 
A I don't recall the application but it too is a 
rare gas sold in small quantities. 
Q How about helium, sir, to what kind of customers 
do you sell helium? 
A Helium is used in welding for one of the inert 
gas shielding processes. It is used for leak detection, 
for determining leaks in pipes. A great deal of helium 
goes into ballons for both commercial and circus type 
uses. 

Liquid helium is used for research, linear accel- 
erator development laboratories. 
Q How about hydrogen, to what kinds of customers do 
you sell hydrogen? 
A Hydrogen is used sometime for annealing of steel. 
It is also used in chemical applications. It is used in 
some food applications. 
Q How about carbon dioxide, sir? 


A Carbon dioxide is sold primarily to the beverage 


industry and to the food industry. In the food industry, 


it is uasd for food freezing, food chilling and in some 
cases, food transportation. 


Is it used also in welding at all? 
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A Yes, ag a shield gas in inert gas shielded welding. 


@) When you are doing welding, do < gather that there 


are various shielding gases that you can use? 

A Yes. 

Q Do you ase the same equipment or different equip- 
went depending upon the gas you are using? 


A 4 In most cases you will use aifferent equipment, 


depending upon the gas you are using. 
) Now, the fuel gases, acetylene, to whom is 


acetylene sold? 


A To the customers who cut and join metals. 


a How about MAPP? 

A MAPP is sold primarily for cutting. 

Q And do you use the same equipment when you are 
) using MAPP and acetylene or do you use different equipment? 
ih A You use different equipment. 

| 

Q How about propane? | 
lie A The equipment used for propane cutting would be 
19 iagentical or similar to the mapp cutting. 
20 | MR. THURMAN: I object and move it be stricken. 


He has nothing to do with propane. 


JUDGE BARNES: That doesn't necessarily hinder 


his knowledge. 


If he can answer the question, he can answer it. | 


MR. THURMAN: I would like a foundation of what 
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his knowledge is on propane. 

JUDGE BARNES: What is your knowledge en it? 

THE WITNESS: We sel) tips and cutting 
equipment for the use of propane. 
Q How about propylene, sir? 
A Propylene is also used as a fuel gas, very similar 
to MAPP gas. 
Q Does noe use the sams equipment or different 
equipment? 
A The same or similar to MAPP gas. —; 


Q Now, do you sell all of the industrial gases, and 


I will ask it open-ended, in deferenes to my friends’ 


likely objection. 

Would you tell us, please, what kind of sales staff 
you use to sell these various industrial gases we have 
been disaussing? 

What I have in mind is, is it the same sales staff 
for all gases or different for different people? 

A It is a different sales staff for different segnents 
of the industrial gases and different sales staff for 

an industrial gas bat to different segments of the market 
for that sam gas. 

Por example, we have a speciel sales staff that 
sells tonnage gases. We have a sales staff that is 


responsible for bulk industrial-gases, bulk caygen, balk 
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nitrogen, buik helium, bulk argon. 

We have a separate sales staff that is responsible 
for selling industrial gases to small users either 
through a distributor network or our own outlets. 

We have another sales staff that sells rare and 
specialty gases which we regard as a separate market. 

Q Such gases are -- 

A Zenon, neon, krypton and mixtures. 

o Are these gases, these sales staffs, rather, all 

in your industrial gases division or are they in different 
divisions? 

A They are not all in the industrial gases division. 
Most of the gases are sold through the industrial gases 
division. However, there is a sales staff in the welding 
products division responsible for selling industria. 

gases that are first connected with the welding or cutting 
process and secondly, sold through the distributors to 

the small users. 

Thirdly, we sell oxygen, for example, through our 
sales staff in the medical products division. 

Q Now, you used the term tonnage and the term bulk. 
Could you define for us, please, the difference -- define 
each of those terms, if you will? 

A When we say tonnage gases, we are talking about 


the amount of demand for the gas by the customer that 
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would justify a plant being constructed adjacent to 
or near the customer. That plant would be devoted 


exclusively to the customer or a substantial portion of 


it woquld be devoted to the customer. Typically, the 


product is shipped through a pipeline to the customer's 
application point. 
Q And how about bulk? 
A When we speak of bulk, we are generally talking 
about the sale of product in liquid form to the customer. 
It is manufactured as liquid by us for the economies of 
distribution. For most of the customers, I would say 
better than 95 percent of the customers use the product 
as a gas. However, in that segment of the market for the 
reasons of transportation, we liquify the gas, ship it in 
bulk liquid form and then vaporize it at the customer's 
location. 
Q Where do you do the liquifying, right at the point 
where the air separation unit is located? 
A That is right. 

And -- 


JUDGE BARNES: Who vaporizes, you or the 


THE WITNESS: We do, in the sense that we own 
The vaporizer is connected to the tankthat 


at the customer's location. 
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JUDGF BARNES: You put in liquid and it comes 


THE WITNESS: Correct. 

The chain of distribution would be that we 
Nave ais separation column that in effect separates the 
air into its constituents. 

The gas comes out of the columm, let's say, 
oxygen, then it does into a refrigeration system. 

There it is taken down by a cryogenic process 
to a temporature that liaquifies it. 

Tt is then vushed into a lone tank car or put 
into a storage tank and stored as liquid. It is still 


a liacuid. 


It is put into the tank cara@d the tank car 
runs around and makes delivery of that product to the 
various customers and the various customers'station receives) 
it from the truck as the customer needs it. It is va- 
porized and he uses it as a gas. 

JU0GL DARNES: To maintain it in a liquid 
form, does this reauire that it be kept under pressure? 

THE “WITNESS: No, it is a vacuum tank. It is 
actually like a thermos bottle with an inner tank and an 
outer tank and a vacuum is maintained between the two. 

(@) So that by keeping the termperature very low, you 


keep it Liquid, is. that. it? 
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A 
Yes. 
Tue gas that is supplied to the tonnage customer, 
is itn gaseous os liquid t form? 
In gaseous forn. 
The gas that goes to the tonnage customer 
goes cirectly off the air separation plant, pushed at 
high pressure through the pipe line down to the customer's 
steel plant, for example. 
3, I think this may already be in the record but tell 
us who the typical tonnage users are. 
Armco Steel, Republic Steel, U. S. Steel, Bethlehem 
Steel. 
a) What other kinds of customers other than steel 
manufacturers? 
O11 companies, chemical companies, copper companies, 
companies, 
Any others? 
Not that I can think of offhand. 
You were nyre duringMr. Smith's testimony when he 
talked about sometimes adding on merchant capacity to 
a tonnage plant. 
Was he describing the American way of doing 
this as well as the British way? 
Yes. 


That is the same principle that applies, and 
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Siat is, if we have a large steel company that needs, 


Say, 290 tons a dav of oxygen, we'll meet that demand 
by ‘ailding an air separation plant but instead of 
sizina it at 290 which is the steel company's demand, 
we'll size it at three or four and that will give us an 
extra two or three hundred tons of oxygen which we can 
sell to the bulk market as well as the small user market 
as I described earlier. 
Q Now, are there any gases othdr than the air separatian 
gases which are sold in tonnage quantities? 

Hydrogen sometimes is sold in tonnage quantities. 

Any others? 

You said air separation which immludes nitrogen. 

Right. 

Not that I knew of. 

There is no helium sold that way. Hydrogen 

cO2 is not to my mowledge. 

That is i¢., 

Okay. 

Now, when you get a contract -- well, to 
begin with, does Airco have the capacity to build its 
own tonnage plants? 

A No, we do not manufacture the air separation 
column itself. 


9) What do you do when you get a supply scheme contract | 
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with a steel company or a petroleum company or « glass 
company? 

A The first thing our engineering department wil) 
do is, in effect, putting a schematic that will meet the 
customer's demand. 

The column is only part of the plant. There 
is heat exchanging equipment, piping equipment, mechanical 
and electrical equipment. | 

Based upon their schematic of what they think 
will meet the customer's demands, they will then go cut 
on quotes on the various comporents of the plants. 

They will go out for qeotes on a cold bex 
and for compressors, heat exchangers and foundation costs. 
Q And, having gotten all these quotes together, you 
are in a position to make a bid to a customer? 


A That's correct. 


Q tw, how do you decide whether you are geing to ott ob 


merchant capacity? 

A Well, that is a determination made by our study of 
the supply demand situatien in the @ographical lecation whe 
the plant is required. 

Q Do you, on occasion, decide not to add any merchant 
capacity? 

A Oh, yes. 

Q And conversely, do you on eccasion build plants 


just to supply merghant ~~ to supply the merchant market 


4 265] 


vithout a tonnage commitment? 


A Yes. 
whe 
vou build it 


in a completely 


it in a market where you are 


you build such a marchant plnt, 


however, do 
new market or do you huild 


already on the escene? 


A te, in the time that T have been responsible for 


ehe aas husiness, have built very few plants in markets 


where we have not had a fair amount of existing business, 
The few times that we have attempted to do 
that, it has eaken entirely too lonq to load the plant 
and the return on investment for the project has been 
way Lelow our standards. 
‘hen you apeak of loading the plant, what do you 
mean, sir? 
A If the plant is a 200-ton plant and it takes us 
eight years to get the 200 tous, we have loaded that plant 
far to slow, 
Toading the plant means utilizing its full capacity? 
Yes. 
I see. 
Now, you said before that you have different 
staffs for selling tonnage deals and bulk customers 
and small users. 
Why do you employ different staffe for those 
secvidsidieliisaassiian) 
BEST PY AYALA 


| 


pruposes? 
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A Well, first of all, they are entirely diffesent 
markets. 

The type of customer and the amount of business 
you do with that customer varies significantly in the 


markets and, of course, that then determines the amount 


market, 


| 
| 
| 
and type of selling expense that you can afford for that | 
| 
| 
| 
| 


In the tonnage market, the customers are buying’ 
large dollar volwnes of your preducts, the application is 
very technical and requires strong technical support to the! 
sales effort. 

The bulk market, the dollar volume tends te be 
smaller, quite a bit smaller than the tonnage although 
the applications may be technical, the amount of teehnical 
support we can give is limited because the custemers are 
not as big as, say, the tonmage customers. 

In the small user market, there are hundreds 
of thousands of custemers that we serve, buying very small 
quantities of these products and there we tend to previde 
a very small amount of service and in fact, most ef that 
business, we handle through distribetors. 


Q Te any degree, do you employ separate staffs to 
call on different users in termes of the specifie gases 
whieh they are going to empley? 


Fox example, do you hawe a special staff te 
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se¢1] oxygen or nitrogen or zenon or C02? 
A Well, it is a mivture of Loth. Ye have what we call 
specialists that support the sales of various qases. 

For exanple, bine. an a special sales and 
technical croup supporting the sales of the rate and 
specialty gases. 

“here is a special marketing group that supports 
the sales of Co2. The applica&ions tend to be different 
and the technologies are slightly different and it requires 
specialization. 

Yeur people have to know the needs of their 


is that right? 


Airco bid on tonnage supply schemed all over 
the United States or only in certain parts of the United 
States? 

A \1ll over the United States. 

2 Do you hid on tonnage supply schemes outside of the 
United States? 

A No. 

a) Do you sell merchant ~~ in the merchant field all 
over the United States? 

A Yes. 

0 Not outside the United Stats? 


No. 
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8) Now, you have mentioned that you employ different 
sales staffs for selling different products. 
I am goingto ask you, are you familiar with 

the operations of Liquid Carbonic? 
A Not intimately familiar. 
Q Well, do you happen to know whether Liquid Carbonic 
has its carbon dioxide pperation in a totally separate 
division? 
A They do and I am familiar with their operation. 
9 How about Chemetrprn? 
A Chemetron has a separate division that sells carbon 
dioxide called Cardox. 

Now, another of your competitors is Air Products? 

That is correct. 

Are they in the carbon dioxide business? 

Not in the United States. 
Q How about Linde? 
A They are not in the carbon dioxide business in the 
United States although they do produce some carbon 
dioxide as a by-product of one of their plants on the 
West Coast. 

In fact, we buy that carbon dioxide. 
And you market it? 
Yes. 


What kind of plantid¢ that, sir? 
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{ believe it is a flow off of a hydrogen plant of 
Pontana in California. 
s How about Hydrogen, sir, do you make that yourself 
you buy it? 
We make it. 
No you also buy it? 
A We will buv it in parts of the country where we do 
not make it. 
There are limitations as to how far it can ge ship- 
ped, economically. 
a) @hen yousay you make hydrogen, what do you mean by 
that? 
Do you start from scratch or do you take a 
feed stock? 
A We take a raw hydrogen feed stock, clean it up to 
pure hydrogen and liquify it. 
8) From whom do you buy that stock? 
A The Sunolan Company. 
What business are they in? 
The petrochemical business. 
I am not sure of what chemicals they make. 
This hydrogen is a by-product of their process? 
Yes. 
You pick itup in a relatively impure form and you 


purify it and liquidy it? 
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MR. TOPKIS: Have £ sinned again? 

MR. THURMAN: Not again, continuously. 

MR. TOPKIS: I waas just trying to summarise, 
your Honor. 

Q 

do produce it? 

A We buy, rather than produce, most of the carbon 
dioxide we market. 

In the two places thet we do produse it, we 
raw CO2 from a -- as a by-product from an armonia process, 
clean it up and liquify it. 

Q The companies which are making ammonia, what kind 


of companies are they? 


A They are either chemical companies er oil companies. | 


That would include Union Oil, Allied Chemical, Moneante. 
Q These are all companies that are making ammonia and 
simultaneously producing carbon dioxide as a by-preduct? 
A Correct. 
Q To your knowledge, the other gas companies de the ; 
thing that you do, -that is to say, buy carbon dioxide? rt 
A Well, no. 

In the case of Xir Preducts and Linde Divisica 
of Union Carbide, ner aie atk 40 ee Ot ents os 
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Sut those which are in the 002 business -- 
A Yes, they would either produce a by-product that 
had as its source amponia plant. 
q Incidentally, sir, just to give this recofd an element 


of feel for what we are dealing with, as we came in 


outside today, there was a truck parked outside on a build- 


ina project with cylinders on it. Perhaps you saw it, 
thestandard cylinders one sees on construction projects 
all of the time. 
What does one of those cylinders weigh? 
I would guess it weighs 200 pounds or a little less. . 
What is the difference between its weight full or 
ampty, if it is filled with oxygen? 
nA It has 244 cubic feet. It can't be more than 10 
pounds or thereahouts. It would be one-one-hundredth 
of a ton. 
9 Is that in qags ous form? 
A Yes. 
JUDGE BARNES: Are those the cylinders that 
stand about four feet tall? 
THE WITNESS: Yes, steel cylinders that are 
filled to about 22 to 2500 pounds per square inhc. 


There is quite a bit of product in there. 


Q When you are a successful bidder on a tonage aupply 


echeme and need thecold box, from whem do you puechase the 
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cold boxes. 
A Well, ever the years we have purchased from many 
people. We have purehased from BOC, from German Linde, 
we have purchased from L'Air Liquide, we have purchased 
from German Messer-Griesheim, we have purchased from 
Air Preducts, going back a nunber of years. 
Q Incidentally, speaking of German Linde, do 
they have a sales office in the United States, to your 
knowledge? 
A Yes. 

They have a sales office and an American C 
called Lotepreo. 

JUDGE BARNES: A sales office for what? 

THE WITHESS: They sell air separatien plants 
and other cryogenic plants in the United States. 
Q You have dealt with them en eocasion? 
A Yes. 
Q Ie there a company called PPC which is im the bus 
of selling air separation plants as well? 
A Yes. 
Q They sell in the United States, tee? 
A Yes. 
Q Referring to the gases ether than the air separation 
gases, are any of them seld in bulk liquid form? 
A Yes. 


Helium is seld in bulk liquid Sema. 
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CO2 is sold in bulk liquid form as is 
haydrogen. 

9 Sellino in the merchant market, is there an y effactive 
radius in which it 4s economical to sell jases? 
A Yes. 

If you are thinking in terms of making an 
adequate return on your investment, ifyou want to make an 
adequate return onthat particular account, if you move the 
product more than 250 miles, the prices current in themarket— 
place will not give you that feturn. 

q You are referring now only to air gases, I take Lt? 
A Oxygen and nitroger. 

Q On other industrial gases, perhaps a greater range 
of distribution is possible? 

A The range on argon would be somewhat longer. 

It is a higher value gas and it doesn't -- it is not 
pelntiful in all locations of the United States. 

The range of CO2 would be shorter. 

The range on helium, we ship it all over the 
world and into some mar-ets in the world where it is not 
found and that can justify a high distribution expenses. 

9 During your ten-year experience with Airco, have 
you negotiated any tonnage deals? 
A Yes. 


9 A number of them? 
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Yes. 

With steel companies? 
Yes. 

Any other companies? 
Chemical companies. 


-Tupically, sir, do those deals have a tyupical 


They earn 15 years for large tonnage 
plants and in smaller nitrogen plants that we classify as 
tonnage, they would range from 5 to 15 yaars, typically 
10. 


Q Is thereany regular pattern of behavior onthe part 


of companies seeking tonnage supply deals in terms of 


whet her they seek bids or deal with one possible 
supplier? 
A They almost always seek bids although I have .seen at 
least one occasion where wa sold a tonnage supply to a 
steel company where it was arranged rather than on a bid 
basis. 

In other companies they will seek bids from 
manufacturers of air separation plants for ieeuned 
plants to be opened by then, by the steel or chemical 
company. 


It is done that way also. 
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‘What do they do then, compare the resulta? 
They will try toa compare the cost of purchasing 
a plant and operating it themselves as aqainst the cost 
of buyina product fron a pbant constructed by the industriaf 
gas supplier. 
YQ In your experience, does this vidding process have 
any impact on the -csultant price? 
A Yes. 

To the extent that the steel company, for 
example, can get a quote from a manufacturer of air 
sevaration plants and therefore he has a very good view 
of your capital costs, it tends to act as a depressant 
on the price. 

CO Move the price toward capital price, you mean? 

A Closer to capital costs than most other businesses. 
9) You mentioned one situation where a company 
negotiatec a deal with you rather than putting up for 
bids. 

Was that a sitvationwhereyou had prior 
experience with that company? 

Yes. We already had a plant at that location. 
And they wanted an additional plant? 

Right. 

And wanted you to build it? 


Right. 
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A Have you ever negotiated a deal like that where you 
hadn't had prior experience with the company? 
No. 


does the term "back-up" have significance to 


Yes. 
It is used in the industrial gases business? 
Yes. 
Back-up specifically refers to the back-ap 
required in a tonnage arrangement. 
Now, the reason for back-up is, when you put 
a plant in for a tonnage scheme where, let's say, you are 
selling 500 tons a day of oxygen te a steel company, that 
plant will not operate 365 days a year. 
It requires scheduled down time for maintenance 
that could run ten days and unfortumately there are 
a number of occasionswhen it goes dewn not on schedule, 
by accident. 
Those occasions can rum from a few hours up to eight 
to ten days when it ie,a majer problem. 
During the times that plant is down either fer 
a scheduled turn around or an unscheduled accident, the 
steel company will generally want preduct brought inte that 
location so it can keep running its furnaces. 


The typical arrangements is for liquid product 
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to be brought in by truck or by rail and vaporized down 
the line for the steel company's use. 

Tyvoically, that product is sold at close to 
the merchant prices, it ig not provided to the steel 
customer at the gas price of the tonnage arrangement, the 
tonnage agrangement price is much lower than the merchant 
product is sold. 

In order to provide back-up, you must have 
plant or plants within reasonable proximity to the 
plant that is down. 

Moreover, you also have to have transportation ) 
equipment. Because, those quantities of product are 
huge, when compared to quantities of product sold in the 
merchant market. 

You need rail and truck equipment pretty handy. 
Tt is not the rail or truck equipment that you can get on 
short notice. You really have to have the equipment 
in your system. 

If it is not in your system, it is highly 
unlikely that you will get it. 

JUDGE BARNES: Let me ask you this: 

The steel company bears the additional cost, 

The yexpect some hreakdowns? 

THEWITNESS: Yes, but there are a number of 


cases where the steel company has negotiated back-up 
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at a very unfaborable term to the industrial gas supplier. 

That is generally the result of negotriations 
at the time the tonnage contract is signed. 

Now, any back-up that is brought in over and 
above that contract is almost always brought in at the cur-| 
rent market price, the merchant price. 

JUDGE BARNES: Figuring that so many tons of 
back-up will be paid for by the steel company? 

THE WITNESS: Generally, yes. 

Another way it is done, if the tonnage 
arrangement has a merchant add-on plant and therefore 
there is a storage tank at the location, the industrial 
gas supplier will eften commit that a certain number of 
tons in that tank are always available for back-up. 
ra) And available for back-up at the merchant price or 
at the tonnage price? 

A That is subject to negotiations. 

Q Typically, when you negotiate a tonnage supply 

do you also negotiate a back-up arrangement? 

A Yes. | 

9 Therehas been testimony here by Mr. Smith that BOC | 
Airco joint venture sold U.S. Steel a couple of air separation 


plants. 


| 
| 
Were you involwed in that? 
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9 Did those neaotiations involve any back-up 
commitment? 
A Yes. 

Actually, those plants were gold to Airco 
by a joint venture company. 
9) The joint venture company sold the plantsto Airco? 

Yes. 
And Airco -- 

A Airco sold the plants to the steel company and this 
arrangement was done at the request of the steel company 
because they wanted the quarantees 
running from Airco to the steel company. 

The back-up arrangement was negotiated for 
these two plants in spite of the fact that they were outrigh 
sales plants. 
Q What was the tenure of the back-up of the arrangement? 
A These are 20-year arrangements. 
9 Are there any exchange agreements calling for exchange 
of products amona companies in the industrial gases 
business? 
A Yes. 

We have agreements with the various competitors 
whereby we will egchanae product when available in certain 
locations but none of those arrangements are specified -- 


specificallytied to a tomage scheme. 
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Q Are any of them tied to providing back-up, to 
one company's providing back-up to another company's 
tonnage scheme? 
A I have never heard of anything like that. 
9 They are used really for geographical extension, 
are they not? 
A Yes, and they are all very short term. There 
would be no way to know whether it would last six months, 
oneyear or two years. 

So that is anothex reason why it is 
inappropriate Gor back-up of a five-year contract. 
Q Now, before the joint venture or before Airco sold 
to U. S. Steel, the two plants which it had purchased 
from the joint venture, had Airco had any dealings with 
U. S. Steel? 
A Yes. 
Q You had supplied plants to steel? 
A For many years. 
Q Were you -- where you are putting up an air separati 
column, Mr. Giordano, do you have to decide at that point 
the proportion of oxygen and nitrogen that you wanted to 
produce or are those proportions adjustable during the life 
of theplant? 
A They are adjustable within limits. 


You have to decide at that point whether you 


| 
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a hydrogen recovery plant hecause that goes to the type 
of plant you will design and fabricate. 


A hydrogen recovery plant, you cannot use the 


exchanges. 
su can generally, in a conventional plant, 
get up to 50 per cent nitrogen and 50 per cent oxygen. 
If you want higher than 50, up to 75 or 99 per fent 


nitrosen, you must go to a different design plant. 


| 
nitrogen as part of the clean-up proccss through the 
j 


Q There has been testimony here, perhaps while you were 


here, that there are areas in the United States today of 


shortage of industrial gases. 
You are familiar with that testinony? 
A Yes. 


Q Is it accurate? 


A It is accurate for a few areas where there are 
shortases. 

But we are talking here of shortages that can 
range one to two per cent and those shortages may actually 
erode in a month or two when more product is coming out 


of these plants and then get short again. 


Q Ie Airco putting up any new plants currently? 
A Yes, we have a plant that will soon start constructio 
it hes started construction in Seékirk, New York, that 


is near Albany. 
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9 Will that be all merchant or a tonnage supply scheme | 
plant? 
A It has a very small pipeline customer but we would 


classify it as an all merchant plant. 


Q What area will you be supplying from that plant? | 
. A We will go, certainlywest, almost to Boston -- | 
: 9 I think that is east. | 
r A East almost to Poston. 


It has quite a range if you go the other way. 


iu 


Q Right. 
. A And probably that same distance north and south. 
12 
Q Selkirk is right around Albany? 
13 
mn Q Let me ask you this, sir: 


{ 
A Within 30 or 40miles of Albany. 
i You are beginning construction on that plant? 

A That is right, sir. 
Q Do you already have in hand, customers whom you 
will supply from that plant? 


Yes. 


A 


Q To what degree of its capacity, can you tell us 


roughly? 
22 | A I can't guess immediately th- capacity but we have 


some time heen supplying customers in that area frem our 


Bethlehem, Pa. plant and from our Akton plant, which 


is adjacent to Boston. 
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Tn effect what you are doing is putting this Plant 
in the middle between two existing Planta, is that right, 
sir? 

That is right. 

You said you are. I market pretty much through- 
out the United States. 
9 Are there any areas of the U. S. that you don't 
market in? 
p We don’t market much or any product in Florida, north- 
west of Chicago in Montana, we don't market up there. 

That is all I can think Of. 

Do you market in Texas? 

Yes. 

Do you have any tonnage supply schemes in Texas? 

No. 

Now, is advertising any factor in the sale of your 
industrial gases? 

A Not in my opinion. 

9) You don't advertise? 

A “e do some advertising but 1 don't believe it is a 
Ssignifieant factor in the marketing of products. 

Q What are the cost elements in an air separation 
unit? 


A Well, the largest single cost would he power, whihe 


would account for 35 to 40 rr of the manfuacturing 
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The secend largest element would be depmeciation, 
the depreciation of the cont of the quipment which you 
instahled which could also be 30 to 35 per cent. 

The balance of the manufacturing cost would be | 
taxes, insurance and labor. | 

Labor is a small factor. That would be the 
cost of manufacture at the spigot, at theplant. 

Q Right. 
LY In most caces you will double that cost, that is, 
from the spigot on the plant to the customer before you ha 


the laydown of the product. 


so. in most cases we are averaging rr 


expense that is equal to our production cost. 

Q That is not true in tonnage, of course? 

ANo, that is in the merchant market. 

Q Now, let me ask you about, let's say, pick one of 
your steel company tonnage supply schemes. 

A I have one. Let's take Sethlehen, Pennsylvania. 

Qo You supply gaseous oxygen to a steel plant there? 
A Yes. 

Q What is the capacity of theplarnt? 

A We have two 600-ton colums, 800 tons of oxyyen 
per day. 


That is, two air separation columsn capable ef 
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69) tons each of oxyqen. 
4 liow Laree # crew runs those two columns? 
Th addition to the columns wehnave a very Lard 
liquifier, almost a 500-ton per day liquifier. 
T would say all shifts -- put it another way: 
a single shift, it is probably run by 25 or 30 people. 
ty That is including the &stribution of capacity? 
A That would be the people running the truck deposit 
as well. 
Not the drivers, just the dispatchers. 
Just so fxr as operation of the plant is concerned, 
monitorine its functions -- 
A 29 to 25 people and I would say theplant is wortn 
17 or $18 million. 


2 You have been active in Airco for about ten years 


Yes. 
) Could you trace for his Honor the price history 
and the construction history of the industrial gases 
business curing those ten years? 


a Well, during the early sixties, the industry was 


characterized as =~ by a grauc rash of building up capacity), 


for two restons: 
One, the industry was percsived by the 


industrial gas companies as a fast-growing industry. 
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So, people were ruding to put in capacity 
to take vantage of the growth. 
Moreover, this was the period in which the 
BOF process, that is, the BOF furnace for steel anking 


had its fastest growth, 


The construction of all thesemassive air 


separation plants for steel making encouraged the seeeneiye 


gas companies to add on merchant capacity. 


Since the economical unit of an add-on tends 


to be pretty significant insize, something like 200 tons “ 


up, large increments were added to these tonnage columns 
for the steel business, 

The impaet of the over-supply, boht from the 
perception of the growth rate and the add-ons, severely 
' Gepressed the prices and there was a downward price trend 
certainly from '63 or '64 all the way to probably ‘68, 

when it hit the bottom. 

Starting around '69, we got ~- we began to 
see some pick-up of the demand for industrial gases 
in the merchant market. 

This pick-up began te so p up some of this 
capacity and prices began to firs. 

It has moved upward, I would say, every year 

,@ince 1969. 


However, costs have as well and I would say 


: 
| 
| 
| 
| 
: 
| 
| 
| 
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in mat of the markets in the Unitdd States the supply 
‘demand situation it relatively close. 

‘lowever, there still are sone very major 
markets like Los Andeles where supply greatly exceeds 
demands, 

And there are areas also of shortade? 
Modest shortage. 
Is there -~ well, let me put it this way: 

Do the prices of the industrial gases have any 
interrelationshin? 
ay They have an interrelationship -- for example, 
oxygen and hitrogen have an intertelationship that is 
based on their production costs. 

They cost about the same to liquify and to 
transport. 

So, that is inclined to create a relationship 
with each other. | 


Argon cones off the same column however. Ther 


is a lot less of it and it tends to be a much higher valued 


{ 


product than the other two. 

Q How ahout hydrogen? 

A The price of hydrogen is determined by the supply 
and demand ad nvdenden and what it is worth to the 
customer. 


Q Is that true of carbon dioxide? 
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A Yes. 


Q And the other gases we have been talking about 

earlier? 

A Yes. Helium, hydrogen and carbon dioxide have 

markets of their own where their price relationships are 

set independent of each other. 

Q Would you describe to us the degree, if any, to 

which prices in the merchant and tonnage fields respondto 
supply conditions? 

A Well, both the tonnage and merchant market are charadter- 
ized by very vigorous competition and they both respond | 
very quickly to supply and demand. | 


Q So that when the supply is abundant or super abundant, 
! 
| 

what happens to the prices? 


r Well, they go down. 

For eample, in the tonnage area, the capacity 
to supply tonnage plants is determined by the amount of 
work in the fabrication shops around the world that make 
air separation plants. 

During the period that we had our joint 
venture whth BOC there was not too many requirements for 
air separation plants and these fabrication shops were not 
very well loaded and there was a great deal of competiton 
and lewer priegs for air separation plants, tonnage 


plants. 


: 
| 
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And the game is true of the merchant market. 
Vhen there ts lots of liquid oxyqen, an axcessa, priages 
go Aown. 

JUDGE BARN"S: Let's take a five-minute 
recnss. 

(Recess taken.) 

MR. THURMAN: Your Honor, before Mr. Topkis 
continues, we believe the witness suggested areas of 
questios to further examine him on, discussed other parts 
of the testimony such as price and such during this past 
preak. 

I believe that this is not proper. 

Mr. Giordano should be required to state what 
areas he suggested and “Mr. Topkis be. forbidden from | 
going into those area, | 

JUDGE BARNES: Well, I think it is a little 
unusual to discuss this matter, “Mr. Giordano and it 
shouldn't be done. 
Once you become a witness, you should refrain 


from discussing the testimony with counsel. 


I don't know which areas were discussed but 

I don't think I am going to prohibit him fram going into them. 
as MR. TOPKIS: 1 will tell your Honor, I have | 
ry notes right here. | 


Mr. Giordano said to me as we were leaving, he. 
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said you didn't ask me about the comparative prices in the 


Gifferent markets and you didn't ask about the distributors , 


If you don't want me to ask him about those, 


JUDGE BARNES: You may. 
Do you have a force that calls on customers 
with respect to the selling of gases and welding equipment? 


THE WITNESS: Right. 


Q If you would, would you tell us about the distributors 


who are these distribu-ors to whom you sell? 

A To set the other two ot., we talked to the tonnage 
and we talked about the bulk merchant that gets put in the | 
tank car and vaporized. 

The smazl user market, people that use it in 
these little cylinders that you have referred to, about 
four feet tall, they too use it as a gas and the way the 
product reaches that customer is, it goes from the plant 
in a big truck to a tank at the distributor's location, 
the size of the tmk is similar to thesisze of the customer 
tank of the bulk customer. 

However, it also has a pump on it that enables 
that liquid product to be pumped to a long rack to 
which are attached cylinders and it is pumped at high 
pressure into these cylinders and in effect ef a filling 


station and those cylinders are put on a truck and 
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delivered to the distributor who has bought the product 
from un to the customers. 
JUDGE BARNES: Does the distributor own the 
cylinders? 
THE WITNESS: Yes, he can, although we often 
rent them to the distributors. 
This distributor is basically a welding 
supply distributor. 
He will be selling all of the other gases and 
weldina equipment connec ted with the process. 
QO Will he be selling C02? 
Yes. 
Generally C02 for weldina in cylinders. 


Mot CO2 for use in beverages or other uses? 


No, unless he has a franchise for C02 in beverages. 


There are many distributors of CO2 but the 
overlap is small. 
Q Now, the other matter, the -- could you compare for 
the record the price at which a cubic foot or whatever | 
appropriate unit you can talk about is sold on a tonnage 
scheme as bulk and in cylinder? 
A Yes. 

we, in the industry, sell our product by 


hundreds of cubic feet. 


The unit is a hundred cubic feet. It is 
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in larger quantities also in terma of tons. 

In the cubid foot measure, tha count would be 
tonnade account, 3cents a hundred cubic feet. 

A merchant account who receives it in a liquid | 
tank, it would be anywhere from 16 to 30 cents per hundred | 
cubic feet. \ 


These prices are oxygen, nitrogen, net argon, 


That same product, oxygen or nitrogen in one of 
those four-foot cylinders would range anywhere from a 
dollar twenty-five to two dollars, depending upon how far 
the truck had to go to deliver it. 
Q Now, coming back for a moment to the matter of the | 
make-up of your costs which, in a tomage acheme you spoke | 
of as power, plant depreciation and labor, does the cate! 
or characteristics of those costs have any impact on your | 


operation? 


are essentially fixed costs in the sense that the 
depreciation is related to some capital and the power, 
if you are going to run for any length of period, because 


of the high demand charge is really a fixed cost as well. 
\ 


A Well, those two costs, the depreciation and the powet 
| 
| 
| 
| 


9 What do you mean by a high demand charge? 
A Your dewand charge is determined by the peak in the 


period and the contract you have made with thepower ¢ 
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It is a fixed charge the power company imposed? 
It operates as a fixed charye,. 
Your power bill is made wp of a demand charge 
and a variable charce. 


You pay that demand whether you use thepower 


In many cases it is a relatively high portion 
of the total power bill. 
Tf yu are paying ten mils, you can often have 4 


\ 
four to five million demand hill. 


You pay that whether you use the power on that | 


given day or not. 

Q The major elements of yur costs are fixed. 

A Yes. 

Q Now, does that have any significants in terms of 
yourpgice responsiveness? 

A Well, what it tends to do to the merchant gas 
business, is to encourage you to load theplant. 

If you don't load the plant, you are stuck 
with very high fixed costs and this has been one oftthe 
elements that has caused price cutting and severe price 
competition when there is over-supply. 

Q Now, we have heard a little bit on occasion about the 
Joint venture between BOC and Airco. 


You were involved in that, of course? 


Yes. 

Did you criginate it? 
A tT can't recall whether T ariginated (t. 1t was 
responsible for the industrial gas business as a group 
vice president during the time it was originated. 
@) And were you the one who made the decision so far as 
Airco was concerned, to terminate it? 
A Yes. 

Mr. Dillon and I, together, had a great deal 

of consultation and decided to terminate it. 
Q Why was that? 


Why did you reach that decision? 


A The reasons for forming the joint venture simply had | 


not come to pass. 

First of all, we had thought at the time we 
formed the joint venture that there was a great deal more 
demand in the world and in the United States fer air 
separation plants than materialised during the period of the 
venture. 

The impact of that was that the plant at 
Edmonton near London was hardly loaded at all. 

Secondly, bd@ore formine the venture, we had 
for some time been liooking for a tie-up with «@ company 
that would give us the capability to manufacture air 


separation plants. 
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We had thought at that timethat that was a 
very important element in our industrial qas capability. 

During the period of the foint venture, I think 
we had occasion to reassess that and concluded that it 
was not as important as we had thought. 
+ So for those reasons you dacided to terminate it? 
A Yes. 
Q Let me ask you to go back intime to this past 
November and tell us, please, in your judament, what 
foreiqn companies, if you are familiar with them, had the 
expertise and the finances, expertise in both technology 
and marketing, to enter the U.S. gases industry? 
A From my knowledge of thé foreign companies that 
I am familiar with, I would say that that group would 


include L'Air Liquide from France, Messer from Germany, 


Linde AG from Germany and possibly AGA from Sweden. 


Q How about the Japanese? 

A The Japanese companies that I am familiar with, 

one that I am familiar with certainly has the technology 
to enter the market but the differnces in culture are 

so substantial that I think it would be difficult for them 
to come in. 

QQ Now, as of last November -- you mentioned L'Air 
liquide, they were already in the 0.5. market as a 


subésdiary? 


A Right. 
9 As of Last November, would you have recomended to 
any of these companien that thay enter the U.S. gases 
business on either a Greenfield or a toehold basis? 

MR. THURMAN: Objection. 

Is this a hypotheticgl question? 

JUDGE BARNES: I think it is.. 


I don't know the point of it, Mr. Topkis, 


He is in the market. I don't think he would 
recommend that any competitor come in the market. If I 
were, he I would not. 

Q Let's put it this way: 

As of last November, did you anticipate that 
of the companies that you have mentioned would enter the 
U.S. market on either a Greenfield basis or bw making a 
toehold acquisition? 

A No. , 
I didn’t anticipate that. 
Would you explain? 


MR. THURMAN: I cbject to the form of the 


I don't know what there is to explain. 


JUDGE BARNES: He said a number of companies 


had the technology and so forth and now he is saying that 
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he did not expect them to enter. 
A Well, the industrial gas business in the United 
States is characterized by a few (i..ngs. 
Number one, it is not a particularly high return 


business. 


That is, the return on the total capital employed 


is low by American standards. 

Number two, it is an industry characterized 
by very aggressive competition. 

Number three, the economies of production and 
distribution do not permit imgroads to be mace in the 
market, for example, by imports. 

As a matter of fr -t, you can't even move 
product very practically from one region of the country 
to another. 

These three characteristics would suggest to 
me that a company that did come in, one of the companies 
that 3 made reference to, would have to invest money to 
try to break into the market, no doubt take a long time 
to load a plant and as a consequence, that investment would | 
not pay out for a very long period of time. 


This is really very different than most of the 


developing markets of the world, for example, where the 
growth rates are high and the competition is not as keen 


and the return may be hig her initially. 
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MR. THURMAN: Your Honor, we move that a 


portion of the testimony be stricken where he is talking abput 


the industry ~- is he talking about the return ~- if 
he is talking about the return of Airco, we have no 
objection to that. 

If he is talking about the return of the 
industrial gases companies being a low return, we would 
object to that and mowe it be stricken. 

JUDGE BARNES: Unless there is a foundation? 

THE WITHESS: Yes. 

You are familiar with your own rate of return? 
A Yes. 
Q Do you make it your business to try and forgulate 
edicated judgment as to the rate of return, experience 
of your competitors? 
A Yes, in a great many different ways. 

We try to estimate their return by what 
we can gleen from their facilities, our own knowledge of 
what it costs to distribute the preduct. 

In terms of company that publish data, Big 


Three or Air Products, we use the data published and try to 


make an educated guess. 


MR, THURMAN: Perhaps we @jyht to remove the 


in camera treatment of those documents if this is known 


througout the industry. 
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JUDGE BARNKS: Ts that a motion or just a 
conment? 

MR. THURMAN: I think it would be easier to 
write a decision -- 

JUDGE BARNES: You have to worry about your 
findings before you can write a decision. 

Continue with your examination, Mr. Topkis. 

1} Mg. Giordano, what you have said applies to a 
Greenfield entry, the construction of a new plant. 

Tow about a toehold acquisition, such as 
perhaps, Surdett of Cleweland, or Norristown or Alabama 
Oxygen? 

A well, to comment on that by -- you would reaély 
have to take then one at a tine because they are all very 
different and different consequences as to the acquisition 
of each one. 

In the caee of Alabana Oxygen, they do business 
in a town whe@e we are constructing a thousand-ton plant. 

Jt would be a pretty poor acquisition for a 
company to come in and buy a little 25-ton plant company 
right under the shadow of our significantly larger 
plant. 

What was the other one? 

Burdett of Cleveland or Burdett of Norristown. 


In the case of Burdett of Clevelsud, there are some 
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problems with that company that I believe have made it 
unattractive to any buyer, foreign or domestic. 

They rewolve around a contgact for a tonnage 
plant that they have in Joliet, Illinois that is such 
an enormous contract that psople looking at the plant 
have walked away because of the enormous terms of this 
contract. 

JUDGE BARNES: Why is that your knowledge? 

THE WITNESS: This is a tonnage contract 
where they supply oxygen to, I believe, a subsidiary of 
Northern Natural Gas and as a result of their negotiations 
with Northern Natumil Gas, they took on some of these back- 
up responsibilities that I described earlier except it is 
their responsibility to back-up. 


I think I described earlier that when we back- 


up a steel plant, we back it up with merchant product at Bett 


merchant prices. 

These fellows are obligated to back up that 
plant at their own cost and this is just one of a fair 
number of onerous terms. 

JUDGE BARNES: How do you know all of this? 

TRE WITNESS: We offered to buy that plant from 
Burdett of Cleveland. 


JUDGE BARNES: When was this? 
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THE SITNESS: This probably was an ongoing 
negotiation that goes back two and a half years and 
probably terminated maybe nine months agqo. 
In the course of evaluatinc whether we wanted 
to buy theplant, we examined #he contract with care. 


JUDGE BARNES: All right. 


9 Is there any other company engaged in the industrial 


gases business that you would regard as an appropriate 
toehold or entry for acquisition by a foreign company? 

MR. THURMAN: Objection. 

An improper foundation has been laid. 

How he knows and if he knows -- 

MP. TOPKIS: If he answers tat there is such 
a company, I will, of course, ask him how he knows. 

JUDGF BARNES: Is there any such company? 

THE WITNDSS: You will have to define toehold 
a little better. 
Q XI will take a big toe or a little toe, any kind, 
any company engaged in any aspect of the industrial 
gases business that you would regard as an appropriate 
means of entry for a foreign company wanting to establish 
itself into the American industrial gases industry. 

JUDGE BARNES: I assume Airco was one you 
recommended. 


THE WITNESS: I was going to say that. 
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MR.. THURMAN: I think we will have to object 


to this question again. 

He is talking about what foreign companies 
would come in and he is involved with a foreign company 
itself. 


I asmume he doesn't want any foreign company 


to come in and take a smaller competitor and build it up to| 


become a formidable competitor with then. 

JUDGE BARNES: The question is, does he know 
of any companies. 

MR. THURMAN: That could be purchased and 
expanded. 

THE WITNESS: No, not in this senge. 

There would be no point in my opinion for a 
foreign company to come in and buy a small industrial 
gas company that is in one little regional market and 
add a 25 to 50-ton per day plant. 

That is a de nove entry into the market. 

There is little difference between the cost 
of entry -- if you mean a national company, by toehold, 

by Airco or an equivalent,that is a different situation. 
Q %3]11, now, the French, L'Air Liquide, sometime 
AGA acquired Ametican Cryogenics, are you familiar with 
that? 
A Some of the conditions of it,yes. 


Q You do know that they made the acquisition? 
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A Yas. 
(9) Is there any company on the scene today comparable 


to American Cryogenics as a possible vehicle of entry? 
A No. 

The only compan y of a enigaeiiie size some- 
what larger than that would be nig Three. Big Three 


would probably make a fine acquisition. 


9 Big Three is the dominant company in the gulf area? 
A In Texas, yes. 
Q If anybody wanted to acquire them they may have 


trouble with Mr. Thurman and his colleagues. 
That is the only one that you know of? 
A Yes. 
Q Now, I will ask you, sir, did you ever heaz of -- 
well, never mind. 

Did you ever make a piicing decision, @ 
manefacturine decision or a marketing decision or @ 
decision about research and development which was 
influenced at all by the possibility that British Oxygen 
might enter the gases business in the United States? 

A No. 

Q As of November -- well, I can't ask you as of 
November, 1973, but let's go back to this time in the 
spring of 1973, at that time did you anticipate that 


British Oxygen would enter the U.S. industrial gases 


business? 
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A No. 
9 With referonce to back-up, sir, could you compare 
the problems, if any, which BOC and U.S. Steel might 
fase, were each of them to decide to enter the American 
industrial gases business? | 
MR. THURMAN: I object first to the form of 
the question. 
Y don’t know what he means. I assume he is 


still not talking about Airco. He is talking aboutwhat 


other people would be doing. 


| 
| 
| 
| 
| 
| 
| 
| 
I assmme hs is still not talking about Airco. | 
He is talkinc about what other people wouldbe doing. 

I would like basis for it, for his foundation. 
He hasn't entered this market. 

I don't know that he knows what the foundation 


question would be. 


There would be aigh barriers, we will stipylate 


specific problem of back-up. | 
MR. TOPKIS: That is right, your Henor. | 
JUDGF BARNES: And what back-up preblems he | 

anticipates BOC would have if they have a gontract with 


OU. S. Steel. 


MR. TOPKIS: No, I'm sorry, your Boner. 


& Ziel 

Perhaps I haven't made myself clear. 

May I tryaqain? 

JODGE BARNES: Yes. 
BY MR. TOPKIS: 
9 Are you familiar with a number of air separation 
Plants that U. S. Steel owns? 
A Yes. 


) Could you compare for us the problems, if any, which 


u. &. Steel on the one hand and BOC on the other hard might | 


have in terms of back-up @f each of them separately 
decided to enter the American industrial gases businers? 

MR. THUR? N: Objection to the form of the 
question. 

I still don't understand the question. 

JUDGE BARNES: I think I understand it now. 


MR. THURMAN: Good. Maybe f will iearn after 


JUDGE SRRNES: You may move to strike the answe 
if you still don't understand it. 

Continue. 
A If U. S. Steel decided to enter the industrial gasee 
business by supplying plants, they would heve to provide 
back-up for those plants. 

However, they are such large buyers in the 


United States in these major markets, of oxygen, and they 
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are already producing oxygen at a number of their plants, 
they would have a much easier time and when z say easier, | 
easier than BOC, not easier in absolute terms, but easiag | 
than BOC in obtaining back-up, than say BOC trying to enter’ 
the market de novo without acquisition. 
Q Would the same be true of other steel and chemical 
companies which own their own air sepagation plants? “ee 
A It would be less true of « very small steel Company . 
Q I see. 

Sut to the degree that these companies already 
owned air separation plants, would that affect the degree 
of how they would have a back-up problem? 


A Ye, and also to the degree that they were large 


Q Why would that be, sir? 

A Well, they exercise a considerable influence on the 

sellers of industrial gases by virtue of what they buy. 
MR. THURMAN: Objection. 


I still don't understand the question and I 


| 
| 
| 
| 
| 
buyers of oxygen themselves. | 


move to strike. 

If he is saying -- is he saying that U. S$. 
Steel can sell Zethlehem Steel and knock out a U. 8. 
industrial gas company from welling? 

JUDGE BARNES: That is not what he is saying. 


Dideuss it with Mr. Youngwood at night what he 


A 2i2z3s 


is saying. 

MR. THURMAN: I don't know that mr. Youngwood 
understands it. 

MR. YOUNGWOOD: I don 't. 
Q “r. Siordano, you talked a few moments ago about 
shortages that exist around various portions of the 
countries. ; 

Are those shortages confined to the agmospheric 

| 

gases or do they go to other gases also? | 
A Thers are no shortages of helium. 

Hydrogen would be short in cartain areas of 
the country only hecause it is hauled great di¢ances and 


not made there. 


There are only one or two spots .n the country | 


where there are CO2 shortagges because Plants are down 
at this time. 

The other shortages which I was veferring to 
were oxygen, nitrogen and argon. 
2 Can yue forecast how long those shortages may 
continue? 

MR. THURMAN: A crystal ball? 

JUDGE BARNTS: He is president of one of the 
larger companies and he must have some idea of what he 


anticipates. 


A I would ay hat with the new Capacity that has »veen 
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announced or that is under construction, sost of these 
shortages will be alleviated fairly soon. 

Por example, there is a shoptage in the north- | 
east right now, of pfoduct. 

We have a plant under conatruction right now 
and there are some expansions of some other plants other than 


One of our competitors has announced a new plant 


in the same area. | 
So, in the 18 to 24 months that it takes for 

these plants to come on, the shortage will be alleviated. 

There willle an excess. 

‘e) It has been stipulated here and I think the stipula- 

tion is in ev idence, I don't have the number offhand, 

but perhaps somebody can tell me, that the deliveries of 


Airco in 1972 as reported to the census of -- I'm 


| 
| 
| 
| 
| 
| 


sorry, 1 think that was Union Carbide -- I will start 
again. 

Sir, it has been stipulated thatin 1972 for the 
year 1972 Airco reported to the census a certain digure 
for its deliveries or shipments feb plent of industrial 
gases including CO2. : 

I - not going to give you that figure but 
I am going to ask you, does that figure as I have just 


described it, have any si@nificante for you? 
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*R. THURMAN: CLijection unless he knows what 
the figure is. 

JUDGF RARNES: T am going to show the witness 
ExRibit 475A. 

Is that the one? 

MR. TOPKIS: 1 @ .\k 80, your Honor, yes. 

JUDGE BARNES: I will show you the description 
of what was reported. 

MR. THURMAN: I hope ys are not showing him 
their figure. 

ie is sot supposed to see anything but his. 

JUDGL BARNES: He was very interested in it. 

THE WITNESS: I'm sorry, the question will 
have to come hack to me. 

JUDGE BARNES: I can still show youyour 
figure. 
9 How, sir, does the figure thus described have any 
significance for you? 

MR. THURMAN: Objection. 

JUDGE BARNES: I hov# it has the significance 
that it was reported to the bureau of census. 

MR. TOPKIS: Of course. 


JUDGE BARNES: Ask him another question. 


Q Does it have any meaning to you, is it a meaningful 


figure? 
MR. THURMAN: Objection to the form of the 
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question. 
We'll want voir dire to find out what he knows 
about what is reported to census. 
JUDGF BARNRS: Do you know how this figure 
was arrived at? 
THE WITWESS: I don't know 
census. I am not familiar with that. 
Q Yoyou know, sir, the value, fob 


shipments? 


definition of the cansus is, knows something about the 
census. 

MR. TOPKIS: I am not putting that question to 
the witness. 

T am asking him, does he know the value fob 
plant -- 

THE: WITNESS: If by that you know the value 
of our product eliminating distribution or freight expenses 
it is not a number yenerated normally that is seen in the 
course of looking at operating reports. 


S80 that would not be a number that is familiar 


to me. 
Q How do you price your gases, sir, fob plant or 
delivered? 


A Delivered. 


A eles 


1966 


Is thereany way to tell how much to deduct to arrive 

at an fobplant ap,»roximation? 

“™R,. THURMAN: Objection, your Honor. 

on this line of questioning, since -- unless 
he is familiar with census, he can't really answer an y 
questions concernina this. 

We have to have a definition. He is talking 
about the overall products. | 


Is he talking about common ground and manufactufed 


products only? 


It is apples and oranges is what he is trying | 

to get to and this witness, in all due respect, is not familiar 
| 
with what we are talking about. | 


! JUDGE BARNES: I think he has indicated that 


business? 


15 
‘ | he has a limited knowledge. 
os | He did not prepre it and thecompany did not | 
| 
ia |i normaly generate this figure. | 
i j 
as Q Is that right, sir? | 
2 fi | 
I 
20 | A What I said was that the way we manage the business, 
| the numbers we put together for operating the business, 
| 
| we do not generate numbers that way, febplant. | 
22 || 
1 Q Mhese are not numbers that you rely on in your | 
23 | | 
; 


A No. 


} Q Would it be necessary to take the numbers that you do| 


H 
| 
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generate in your business and apply certain judgments 
to them to arrive at an fob figure? 

MR. THURMAN: Objection. 

JUDGE RARNES: can you answer that question? 

THE WITNESS: Well, I am familiar with the 
numbers in the business so I can answer the question, 
yes. 

Assuningthat the numbers are submitted as 
the value of our shipments at the plant, deducting any 
freight or distribution expenses, yes, we could generate 
that number. 

We would have to make certain adjustments 
to the numbers that we normally generate. 

0 And those adjustments would require the expertise 
of accounting judgment? 

A Yes, they always do. 

Q At ea very minimum? 

A Yes. 

Q In your business, sir, what figures for shipments 
do you use and rely on? 

A Well, we use a vari«aty of different kinds of 
figures. 

The figures for the annual rwport that refer 
to vur industrial gas sales are the value of our shipments, 


the revenue received from the customer which includes 


| 
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freight, profit, overhead, production costs. 
MR. THURMAN: I would like to know what anngal 


report he is talking about, what figure in the industrial 
+ WITNFSS: T will point it out to you if you 


This fiqure, one of the constituents would be 
industrial gas. 

That would be the full sales to the customer 
which includes distribution, production cost, overhead, 
et cetera. 

JUDGEBARNES: The witness has referrdd to 
an annual report, sales and earnings by line of business 
and thecategory, industrial gases, cryogenic cutting equip-~ 
ment. | 

MR. TOPKIS: Thank you very much, Mr. Giordano. 

No further questions. 

JUDGE BARNES: We will adjourn until 9:30 
tomorrow morning and commence withcross-examination. 

MR. WOLLEN: Just so we understand, I have a 


few questions on direct examination which T will do comorraw 


| 
morning. | 


JUDGE BARNES: Fine. 


Should we meet at 9:30 or 10:00? 
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MR. TOPKIS: Whatever your ifonor wishes. $:30 


is fine with us. 


4P, THURMAN: Yes, 


JUDGE BARNES: All right, 9:30 tomorrow morning 


(Whereupon, at 5:45 p.m. the hearing was 


adjourned to June 7, 1974, at 9:30 a.m.) 
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JUDGE BARNES: On the record. 

MR.WOLLEN: Your Honor, as I said yesterday, I have two 
questions of Mr. GiorJleno limited to the Section 5 claims 
against Airco. 

DIRECT EXAMINATION 

BY MR. WOLLEN: 

Q I hand you what has been received in evidence as 
Complainant Counsel Exhibit 99-C and 99-D and ask you if 
you would please look at that document ard tell me whether 
your signature appears on Exhibit 99-D. 

A Yes. 

Q In fact, isn't that document on your letterhead? 

A Yes. 

Q Would you please describe for the record the events 
leading up to the execution of this document? 

A Yes. I had had a meeting in London with Mr. Smith, 
che irman of BOC, on June 30, June 30, 1973, where we had 
discussed a closer association between the companies. We 
had also decided that in order te evalute whether a closer 


association was desirable, we should meet with a working 


exchange some information about each of the company's 


operations. 


| 
| 
| 
| 
party of executives of the company and we would have to 
| 
| 


This letter was drafted by Airco to cover the exbhange | 


of that information,that is, its confidentiality after it 
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was exchanged, and we also felt that this information, 


this confidential information could be used by someone in an 


unfriendly way. It wes the kind of information, for exemple) 
that would help another company evaluate whether or not they 
would want to make a tender offer for Airco ehares. 

Accordingly, we included one of the porvisions in this 
agreement which relates to not tendering fer Airco shares 
without the approval of the Airco board of direstors, fer 
some period of time after the information was exchanged. 

Q Did you attend meetings in July in New York between 
representatives of BOC and Airco? 

A Yes. 

Q Are you familiar with what information was in fact 
excahnged between BOC and Airco? 

A Yes. 

Q Mx. Giordano, I hand you what has been marked for 
identification as Respondent Airco's Exhibits 83-A through 
and ask you if you can identify the document fer me. 

MR. WOLLEN: For the record, that decument is one of 
the Airco exhibits which were identified in our list of 
exhibits and delivered to complainant counsel some six 
weeks ago. 

Q I think I asked you, can you identify the document 
for me? 


A Yes, this is a series of slides prepared by Airo 


personnel which were used by me in making a presentation 
at that meeting to the BOC executives. The subject of the 
presentation was a description of our major businesses. In 
addition, we handed this material to the BOC executives at 
the meeting in July. 

MR, WOLLEN: Your Honor, I offer Airco Exhibit 83-A 
through U in evidence. I also would request that it be 
received in camera, your Honor. 

Let me say for the record, your Honor, I am obviously 
not offering this document for the truth that is contained 
in it, but only for the fact thatthe information was, as 
Mr. Giordano testified, delivered to BOC in 1973. 

MR. THURMAN: We have no objecti:-, 

JUDGE BARNES: I will receive AR Exhibit 83-A through 
83-U in camera. 

(Exhibits AR 83-A through 83-U received in evidence 
in cawera.) 

Q May I direct your attention specifically to Respondent 
Airco's Exhibit 83-D through U, and ask you if you can 
describe for therecord how the figures appearing in the 


colum, "Sales, 1978," were arrived at? 


MR. THURMAN: Objection, your Honor. In the first 


place, if it is not in for the truth of the matter, it 
doesn't matter how the sales were arrived at, and a proper 
foundation should be laid. 
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JUDGE BARNES: I think he is going to tell us how they , 


were arrived at and that should be a foundation as well as 
an answer. It would still be helpful to know how the figures 
got here, they were arrived at. 


MR. THURMAN: Even though they are of ne use? | 


JUDGE BARNES: Yes, I would like to know. 


figures in the manner in which these figures were to be 


A I instructed the Aireo personnel to prepare these | 
| 
| 


prepared. The sales for 1978 are not im fact a foreeast of | 
the sales of these businesses. They are just an extrapolatii 
of the current sales rate, the current market share and the 
estimates of growth. So, they are purely arithmetical. In 
other words, if the sales in this particular business were 

$530-million, and our current market share was 15 percent and 
our estimated growth rate was 3 pereent, it was merely an 


arithmetical calculation of that extrapolated for 1978, and 


all the pages, O through U, ere caleulated in the same way. 
Q When you say “estimated growth rate,” are you referring 
to Airco's growth rate? 
A No. Total market growth rate. 

JUDGE BARNES: Is the market share the current market 
share? 

THE WITNESS: Yes. 
Q Now, Mr. Giordene, are you aware of any cher 
delivered by Airco to BOC after July 25, 19737 
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No. 
9 Did Airco deliver any customer list to British Oxygen 
Company? 
A No. 
Q Did Airco deliver any trade secrets to BOC? 
A No. 
Q Any formulas? 


No. 


No. 
Manufacturing processes? 
No. 
any confidential or business information? 
A Not to ay knowledge. 
Q Are vou familiar with the information that Airco 
received from BOC? 
A Yes. 
Q Can you describe that for us? 


A They gave us forecasts, that is, financial summary 


material, sales, profite, return investment for their major 


business areas. I believe they were five-year forecasts, 
five years past 1972, actually. 
Q Did BOC give you anycther information besides that? 


‘hQT3S 
No. 
Any customer lists? 
No. 
Trade secrets? 
No. 
Manufacturing processes? 


No. 


No . 
Formulas? 
No. 


Any confidential or proprietary business information? 


WOLLEN: No further questions, your Honor. 
THURMAN: Before we go, your Monor, if there is 
no confidential information, then there is no reason for 
these documents being in camera. There was nothing suppl 
of a confidential nature. 
JUDGE BARNES: Other then this exhibit. 
MR. WOLLEN: That is exactly whet I said, your Menor. 
MR. THURMAN: Did you say supplied te Airco -- 
MR. WOLLEN: Mr. Giecdano anewered the question es te 


what was delivered tohia by British Oxygen and ue wen t Loned 


the five-year forecast. My question ws, was ony other 


information delivered, and I believe he answered on that 
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basis, 

MX. THURMAN: Your Honor, before we commence cross- 
examination of this witness, I would like to ask Mr. Topkis 
for any verbatim or substantially verbatim statements that 
he might haee, 

JUDGE BARNES: Mr. Topkis, do you have anything? 

MR. TOPKIS: Well, happily, your Honor, I have none, 
exeept for the transcript of Mr. Giordano'$ prior testimony 
in the investigation of which, I am sure, my friends have 
a copy. 

JUDGE BARNES: Any notes or letters? 

MR. TOPKIS: I have lots of notes, no letters. 


JUDGE BARNES: \e would like to examine them. 


MR. 1TOPKIS: I would refuse to produce them unless 
ordered by your Honor. 

JUDGE BARNES: We will move on if he doesn't have any 
substantially verbatim statements. 
CROSS -EXAMINATION 
BY ifR, THURMAN: 
Q Mr, Giordano, have you attended any hearings in this 
case? 
A Yes, I attended a part of the hearing in Washington 


for about two hours. 


) Who did you hear in Washington? 


A Mr. Mueller. 
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And in New York? 
A I havebeen here since the opening of the sessim on 
Wednesday. 
Q And you heard the chairman of the board of BOC, Mr. 
Leslie Smith? 
A Right. 
Q And as far as transcripts in this case, have you seen 
any transcripts of testimony? 
A Yes. I have skimmed the transcript involving the 
testimony of Mr. Flamm and part of Mr. Baker's. I have 
also skimmed some of the transcripts where the various 


attorneys were presenting their positions on the case. 


Q Mr. Flamm is with Linde and Mr. Baker is with Air 


Products? 
A Right. 
Q Did you read any of the investigation and transcripts 


in this case? 


A I read my own, I believe I read Mr. Dillon's, I read 
Mr, Laister's, and I think I read Mr. Smiths, but I don't 
remember the occasion. 

Q Mr. Giordano, does Airco produce MAPP gas? 


No. 


Does Airco sell MAPP? 


Yes, 


What pereentage of Airco's total shipments of industtia 
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gas ise accainted for by the sale of MAPP in 19737 
A Il have given you an estimate, but I would have to 
refer to other documents to give you an accurate number. 
I would guess 4 percent, 3-1/2 to 4 percent. 
Q Of the total sales? 
A The total gas sales. 
Q Industrial gas sales, oxygen, nitrogen and argon? 
A That's right. 
Q What firms compete with Airco with the sale of MAPP? 
A There are no firms that sell MZPP in the United States 
besides Airco. 
Q What firms are competitors of Airco in the market of 
helium in the United States? 
A In the marketing of helium the firms we would coupete 
against would be Gardner Cryogenics, Air Products and 
Chemicals, Union Carbide, Chemetron markets helium. I am 
sure Liquid Carbonics markets helium, Big Three markets 
helium. And there are various other companies that market 
helium, including some of the producers of helium. 


Q The producers market @o what type of custemers? 


A The one producer I am familiar with, the Kansas Refined 


Helium Company, will market to any customers that will buy 
from ther, 
Q Your customers? 


A Yes. 
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Q Do you know of any of your eustemers or previous 
customers that bought helium from Kansas? | 
A I can't name any specifically, but it was brought to “ 
atteation that in the past some of our customers decided to. 
buy directly from Kansas Refined Helium Company. 
Q Basically your competitors are the other industrial 
gas people; correct? 
A Plus the producers like Gardmer Cryogenics and Kansas 
Refined Helium Company. 
Q Me. Giordano, what percentage of Airco's shipments ef 
‘sdustrial gas sinee 1972 were secounted for by the air 


separation gases? 


| 
| 


MR. TOPKIE: Is this in dollars or feet or -- 

MR. THURMAN: I don't care whieh one, voluce 6¢ éotlare 
It should be pretty darn close. 

JUDGE BARNES: Ask him one or the other or both. 


Q Dollars. 


Ge © 


A Here I will try to make an estimate, but I will heve 
refer to other documents to give yeu an aceurate number. 

Are you looking for an annual mumber or the tetal 
number for the years you mentioned? 


Q A percentage ef total annual sales, whet percentage 


accounted for by the air separation gases? 
4 Including tonnage? 


Yes, oxygen, aitrogen and ary. 


All forms? 
Yas. 
JUDGE BARNES: In the year 1972. 
A I would guess 50 percent. 
Q Is this the percentage of gas that was manufactured, 
industrial gases -- maybe my question wasn't as clear as 
I would have liked it. I asked you the question, what 
percentage of the industrial gases produced and mrketed 
by Airco in 1972 was accounted for by the air separation 
gases. 
A Well, wy guess was expressed in terms of oxygen, 
nitrogen, and argon only, all of which we produce -- 
Q I don't want what you purchased and resold. 
A That would be a small percentage of the number, anyway. 
It is oxygen, nitrogen and argon produced in a tonnage forn | 
and sold to our customers, sold to hospitals in our medical | 
division. | 
JUDGE BARNES: That was a percentage of dollar sales? 
THE WITNESS: Yes. 
Q Now, this is what you produced in those gases and 


compared to what you produce in the other gases in sales. 


don't want the total nuaber of the gases that you purchased | 


| 


A I couldn't give you that answer because in order to 
| 
give you that answer accurately, I would have to teke the | 


balance of our sales and subtract those gases because -- 


such as MAPP, and then reconstruct « total gae shipmeates 
figure and take the atmospheric gases and develop a nusber 
as ageinst the total produced and sold. 
Q It would be much higher? 

MR. YOPKIS: Higher than what? 
A Not much. We don't sell too mich in the way of gases 
that we don't produee. The only two gases would be heliua 
and MAPP. 
Q Do you have any other gases that account for more than | 
10 percent of your sales? 
A Other gases? 
Q Other than air separation gases, what is your next 
largest -- 
A Carbon dioxide. 
Q And you produce carbon dioxide? 
A Yes. Let me modify my previcus answer: 

In the carbon dioxide product line, we ould purchese 
and market the lion's share ef our earben dioxide. 
Q You purchase the lion's share? 
A Yes. 
Q Wheat percentage of your industrial saies is sceounted 
for by CO,? 
A About 18 percent, maybe a little less, abeut 16 
of our total industrial gas shipments in dellare would be 


counted for by COg, say in 1973. 
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Q So we are on the right wavelength, wy understanding of ) 
the lion's share means practically all; is that what your 
interpretation is? 
A My reference point would be two our of our 14 supply 


' 


points would be operated and owned by us. 


Q Aireo doesn't manufacture or sell propane; is that right? 


A That is correct. 

Q Why not? 

A It just appears to us not to be a profitable business 
that we could be in. 
Q What percentage of Airco's total shipments of intnacetal 
gases are produced by Airco in 1972, dollar volume as 
aii for by shipments of propylene? 

A It is so miniscule that I really don’t have the number) 
at my fingertip. It is less than one percent or less than 
a half of one percent. 

q How many tonnage plante does Airco have in the U. ‘ited 
States? 

A May I refer to the annual report; it may nlp m2. 


Well, I can count them for you. It doesn’t say. We 


could get to the total by me counting each one. 

Q I would like to have some idea. 

A Claymont, Delaware -- I am talking about plants and 
not customers. 


Claymont, Delaware; Bethlehem, Pennsyleania; Arroyo, 
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West Virginia; Warren, Ohio; Buffalo, New York. We have 
tonnage accounts at St. Louis; we heave tommage accounts at 
Johnstown, Pennsylvania, and we have maybe 15 or 20 what we 


call small nitrogen plante which are tonmage accounts 


and I don't recollect allthe names of those 15 or 20. The 
gas 


annual report states that we have 19 on-site nitrogen 
plants. 
Q Now, Mr. Giordame, out of these tonnage plants owed 
and operated by Airco, how many of these tennage plants 
excess capacity to be sold in the merchant market? 
4 The tonnage plants manufacture gas. We doen't sell 
that gas in the merehant market. They are two different 
businesses. 
Q The on-site plant, then, the tonnage plant, is only 
used for that customer? There is no excess for -- 
A The gas capacity is used only for that custousr. Ie 
order to take someef that gas and sell it to the merehant 
market, we have to add on anether part of the plant, @ 
liquid plant, and in seme cases we don‘t have liquid plants 
connected to those plants at all. 

JUDGE BARNES: Would all of your merchant gas business 
be in a liquid fora? 

THE WITRESS: Yes. Even though it would be used as a 
gas by the customer, we would make it im liquid form and 
it in liquid form. The reason for thet is purely the 
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economics of distribution. 
Q what percentageof Airco’s sales in 1972 was accounted 
for by the tonnage plants? 
A Airco'’s total sales? 
Q Industrial. 

JUDGE BARNES: In dollars? 

Gases in dollars. 

JUDGE BARNES: In 1972. 

"72 oe * 72? 
Q "72. 
A I'm a little less familiar with '72, but if ic is 
approximately the same as ‘73, it would be about 16 to 18 
percent of our tota] industrial gas shipments in dollars. 
Q ‘72 and '73 were peak performanee years for Airco, 
weren't they? 
A In what? 
Q In production of industrial gases. 
A I don't know. I would have to check the previous years 
| 


Q What firms compete with Airco for the sale of hydregen | 


to give you the answer. I don't know the answer to that. 


in the United States? 


| 
{ 
' 
| 
| 
| 


A Linde Division of Union Carbine, Air Products and Chenf- 
cals, and I believe hydrogen ie marked by Chemetron, Big | 
Three, and aany of the other industrial gas companies. 

Q What firms compete with Airco for the sale of CO?? 


I 
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A Liquid Carbenic Company, Chemetron Company, and @ 
nusber of other companies that also produce and sell CO). 


| 
Q I believe you referred to a firm or a company yesterday, 
| 


in your testimony as PPC? | 
A That's right. | 
Q Who is PFC? | 
A PFC 1s a company that certainly for the Last eight years 
chat I have been familiar with them, manufceture and sell | 


air separation plants in the United States. | 
Q Where are they located? | 

A I believe in icag Island. | 

Q Is this theonly product it sells? PPC? | 

A I don't know what the balance ef their product line is. 

Q Do you know what "PPC" stands for? 

A Process Plants Corporation. 

How many turnkey plants has Aireo sold since 1967? 

Since 19677 

Yea. 

The only plant that I know of are the twe air separat 
colums at Fairlies, Pennsylvania, which we seld te J.5. 
Steel. 

Q Do these turnkey plants sell on the qpen mrket? 

A I don't understand what you mean by the open market. | 
Q Does the turnkey plant only supply its ewer or dees 

it go out and sell your customers ia the industrial ges fie ? 
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A I don't understand the question. 

Q You made two turnkey plants for U.S. Steel. Did U.S. 
Steel comp-te in the market for Airco? 

A No, these are tunnage plants. They don't make any 
liquid at all. 

You said Fairfield, Alabama. Did you mean -- 

I said Fairlies, Fairlies, Pennsylvania. 

Fairlies Hills? 

That's right. 

Now, this industrial gas producer is not selling in 
the United States, provide backup arrangementsfor the 
tonnage plants that they sell in the United States? 

A Do the foreign -- I don't understand the question. 
I'm sorry. 

Q Do we have foreign gas companies who also sell tonnage 
plants in the United States but who are not selling | 
industrial gas; is that correct? 

A They sell, on oceasion, turnkey plants, the actual 
sale, rather than tonnage contracts. 


Q Do they make any arrangements for backup? 


A In the normal commercial understanding, backup is not 


their responsiblity when they sell a turnkey plant. That is 
| 
| 


the customer's responsibility. 
Q They are not selling gas? 
A No, they are just selling the plant, the machinery. 
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Do you know, Mr. Giordano, if foreign coupe ies 
selling gas in, say, the United Kingdom or in Europe or 
any foreign company selling tonnage, having tommnage pleats 
for customers, do they have backup? 
MR. TOPLIS: I object. I don't understand the question, 
JUDGE BARNES: Rephrase the question, Mr. Thurman. | 
MR. THURMAN: Withdraw the question. | 
Q De you know what caused the exeess capacity in industripl 
gases warketed in the late 1960's? 


A In the United States? 


Q In the United States. 

A Yes. As I said yesterday in my direct testimony, the 
great number of BOF furnace is put ia in the steel industry 
which created a large demand for air separation plants, | 
and therefore created an opportunity fer add-en liquid 
capacity, encouraged all the industrial gas companies to 

put in capacity. In addition to thet, the market for 
industrial gases, air separation gases, wae wiewed as being 
a growth business. It was perceived as having faster 

growth than actually existed. So the ecoubination of the 
add-on opportunity plus the aisconception of its growth ra 
that encouraged capacity far in excess of the current dese, 
Q The cutback in the space program, did thet have anything 
to do with this excess of gas? | 
A Only partly and regionally, besause dewand for product 
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in the space program was localized in certain parts of 
the United States and there was excess capacity in many 
markets other than markets where the space program was 
located. 

JUDGE SARNES: You mer tioned yesterday that there was 
an over-supply in the Los Angeles area. Would that be 
because of the cutback? 

THE WITNESS: Yes, that was a big product for the space 


i 
1 


program, 


0) When you met with Mr. Smith, did you discuss shortages 


of supply? 
A Which meeting are you referring to? 
In the Hilton Hotel. 


No, 


A No. 
Q Did you state to Mr. Smith at that meeting that demand | 
was running ahead of supply? 

A I don’t recollect the particulars of something that 
specific. 

Q Did you talk about profitability? 


A Yes. 
Q What did you say as far as profitability of Aireo 
activities? 


A I don't recollect the specifies, but I beliese I talked 
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optimistically about the profit prospects of the company. 
| 


Q Highly profitable? 
A More profitable than in the past. | 
Q You said demand was running ahead of supply. Did. you 
tell him thet this might end any day? 
A I don't think I said that demand was running ahead of 
supply. 

JUDGE BARNES: He said be didn't recall anything that 
specific. 
Q You testified yesterday -- I believe you testified wi 
respect to the shortage ending socom; is that eorrect? 
A I don't think I said "soon." I may heave. I elabora 
on that point and I made a specific example te the 
where we are putting a plant in Selkirk and our competitor 
has announced a new plant, and I said in the eyele of 18 
to 24 months when these plants will come on, that shortage 
will end. 
Q You didn't make any prognosis as te the supply and 
demand balance in the next year or #07 
rN In the United States? 
Q In the United States. 
Q We don't look at supply and demand in the United States). 
We really look at the region, regien by region. 
Q Mr. Glordano, what is the size ef the plant being 
constructed by Airgo at Selkirk? 
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JUDGE BAKNES: Has that been release d to the public 
yet / 

THE WITNESS: We released a figure and we are sort of 
taking a second look at it. 

We have snr a plant that will be at least 200 
tons, and it may be larger. 
Q Now, when you testified yesterday, as to which foreign 
companies are producing and selling industrial gases but not. 
in the United States, possess necessary factors or certain 
factors to enter the United States Market, BOC was couspicu- 
oulsy absent. Did you mean to include BOC in that group? 


A Yes. If 1 omitted them, I'm sorry. They certainly 


| 
| 
| 


qualify along with the Germans, the French and the Swedes 
as people having the resources you described. 
Q I re@er you to your testimony whese I believe you stated 
that there were no companies around of a comparable size to : 
American Cryogenies; is that correct? : 
A I don't remember whether that is what I said or not. 
I Raven't seen the testimony. 
Q Are there still companies around of the approximate 
size of Awerican Cryogenics? 
A Yes, I believe I referred to Big Tir ee. 
Q How about Chemetron? 

They were bigger. 

How about Burdett of Cleveland? 
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A 1 don't know what Burdett's current sales are. 
Q Are you aware that American Cryogenics was loving 
around four million dollars a year when they were acquired | 
by Liquid Air? 
A No, I wasn't aware of that. 
Q Now, what about -- there are companies eound, saaller 
companies, that could be combined and equal the size of 
American -~- in ecryogenics; is that eorrect? 

MR. TOPKIS: That is an exercise in arithmetic, your 
Honor, rather then calling for the witness’ testimony. 


JUDGE BARNES: Could you combine somes of the smaller | 


companies and come up with -- 

THE WITWESS: Theoretically you could coubine 50 | 
distributors and come up with the sales of American Cryogenics. 
Q How about producers} 

A I just don't know. We would have to take the smell 
independent producers one by one and see if they equalled 
American Cryogenies. 

Q Now, Mc. Giordano, in 1973, did you take inte 


consideration amy company, foreign or doasetic, who were 
producing and selling industrial geees in the United States | 
when you were making your business judgments such as pric 
and other business judgments, marketing? 

In the industrial gas business? 
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AR, TOPKIS: I am not sure I understand that question. | 
The beginning of it is a little foggy. 
MR. THURMAN: You should understand it. You asked the 
juestion. 
MR. TOPKIS: 1 asked a question of similar import, 
I believe. “A 


JUDGE BARNES: You asked a question with regard to 


MR. TOPKIS: Could I have it back, your Honor? Perhaps, 
I am quite wrong and perhaps it is crystal clear. 


(Question read.) 


MR. TOPKIS: My problem with the question, your Honor, | 


is, 1 take the question to mean, but it does not say, did 
you take their possibly entry into the United States into 
account in making those decisions. That is the question I 
asked, I believe. 

JUDGE BARNES: I assume that could be one element of 
answering that question. 
A Did I consider their possibly entry in the making of 
marketing decisions in the United States industrial gas 
business? 

Right. 

No. 

I believe you testified, Mr. Giordano, that in the 


spring of 1973, you did not anticipate BOC would eater 
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the United States market; is that correct? 
A That is correct. 
Q Did you know that SOC was looking areund? 
A No. 
Q Did you anticipate any company would enter the U.S. 
industrial gas markets in the spring of 19737 

MA. TOPKIS: Amy company, domestic or foreign? 

MR. THURMAN: Yes. 
A If the question is, did I consider that chews would te | 
@ new ent... into the industrial gas business in 1973, 
the answer is no. 


Q Now, did you meet with Mr. Leslie Smith in London on 


June 30, 1973 for the purpose of having a closer seein 
between BOC and Airco? 


A The purpose was to discuss a closer assceciation, yes. 
Q What type of cleser association were you discussing? 
A Well, one of the things we diseussed was the possible 
purchase of shares, Airco shares, by BOC. There were also 
other potential forms of closer asseciation. We could heve 
bought shares in BOC at the same time they bought shares in 
Airco. 

Q Well, did yow make a similar preposal to Linde of 
Germany? 

A No. 

Q Did you make a similar proposal te Messer-Griesheial 


you make a similar proposal to AGA? 


Q : you make a similar proposal to any Japanese industrial . 
gas compan wee: 

A 

Now, why did you think BOC might be intetested in your 
proposal, considering in the spring of 1973 you did not 
anticipate them entering the United States market ? 

A We, over the past few years prior to 1973,had a very 
close relationship with BOC. Our top executives and their 
top executives got to know each other, they worked together 
and got to know each other well. We shared the same | 
philosophy of business. Also, the similar ic the 
same language. Looking at a potential partner to have a 
close association with, they were first on our List. 

Q Did they express an interest when you talked to Mr. 
Smith? 

A Yes. He expressed an interest inlooking at it, yes. 
Q Why didn't you go -- 


Withdrawn. 


on your list? 


What list? 


THURMAN: He said they were number one on his list. 


TOPKIS: Right, right. | 


| 
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A In examining potential partners, we certainly discussed, 
amongst ourselves at Aireo, other companies. 

Were the companies 1 just asked you about discussed? 

Oh, yes. 

Why did gou not decide to approach then? 

I thought we would start a the top of the list. 
9 The most likely partner; is that right? 
A The partner that we were most interested in being 
affilLated with. 


Q Now, ifr. Giordano, did you know at the time of your 


meeting with Mr. Smith that BOC already had under consideration 


acquiring Airco? 
A No. 
Q Mr. Giordano, were you told by Mr. Laister that the 
principal reason BOC wanted to acquire Airco was that BOC 
wanted a position in the U.S. industrial gas market ? 

MR. TOPKIS: Could I have that question back, please, 


your Honor? 


JUDGE BARNES: Read the question back, please. 


(Question read.) 


MR. TOPKIS: Is that at any time? There has been no 
prior testimony about any weeting between Mr. Giordano and 
Mr. Laister except, I think, a reference to a meeting in 
New York subsequently. I don't know what the question is 


addressed to. 
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JUDGE BARNES: How far back in time do you want to gol , 

MR. THURMAK: 1973. | 
A I have had so many conversations with Mr. Laister about: 
the acquisitions of the sheres and the reasons for it, I 


can't say when that particular one came up. 


Q Do you remember any specific conversation you had with 


him where there was specific discussions about what this 

possible acquisition would do for BOC? 

A Specific conversation, no. 

Q I would like to refer to your testimony on the 18th of | 
i December, 1973, on transeript page 130, lines 2, 3, 4, 3 and 
: 6, I quote: | 
e "Q. Did any officers in British Oxygen or managing | 
sae directors there comment to you as to the reasons for making | 
IS a tender offer for the stock of Airco?" | 


The answer was: 


eS "Yes." | 


We go down to a portion of your answer on the same 
page, line 22 through 25 and line 2 of transcript page 131 
where you stated: "The acquisition of a positicn im Airee | 
" and porsibly a subsequent merger would enable them to have | 
22 ~—s that position in the U.S. market in businesses which they | 


23 | understand because they manage similar businesses themed. ves." 


Is that a correct -- 


- A That sounds right. That recollection was closer to 
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the event. That sounds reasonable. 

MR, TOPKIS: ‘ay 1 read the witness the entire question 
and answer so as to sake it perfectly clear? 

MR, THURMAN: He can do it on redirect. 

MR. TOPKIS: This was done to Queen Anne in 1822. It 
was said that you can't -- 

MR. THURMAN: At the proper time. 

hw. TOPKIS: At the very time. 

JUDGE BARNES: Did you read a complete question and 
answer? 

MR. THURMAK: No, I did not. This is the only thing 


that 1 wanted read in the record. 
“Mr. Topkis can have redirect. If he can interrupt the | 


cross-examination and start his redireet at that time, etal 
is no point in going into redirect. 

JUDGE BARNES: I think the question, the couplete 
question and anewer, should be read to the witness in all 
fairness. You don't read a half a question and a half an 


answer. 


MR. THURMAN: If the answer is clear, if it takes a 


| 
| 
| 
| 
| 
| 
| 
| 


whole question and answer so it is not read cut of congext, 
I agree with you. If it is clear as to what was said, there 
is no point inreading all the statements. | 

JUDGE BARNES: The witness should at least be presented 


the full question and answer either orally or visually. You) 


{ 
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should have given him the transcript if you weren't going 

to read the entire question and answer. 
Mr. Topkis, you may read the entire question and answer. 
MR. THURMAN: He may read this to himself. We said 

that what he said was correct. 
JUDGE BARNES: We will now heve the complete question 


and answer read. 


MR. THURMAN: I take exception to your Honor's quest ion,, 


it is really improper. 

MR. TOPKIS: The first question and answer was <ead 
accurately now: 

"Q. Would you please describe the statements aade? 

"A. Well, the principal reason is that they would like | 
to have businesses in the United States market. | 

Who said that? 

“A. Managing directors of BOC in discussions with Mr. 
Laister, for example. 

"Q. When did he say that? 

“A. I don't recollect the precise time. In the course 
of our discussions over the past six months. 

‘Q. Go ahead. 

"A. They regard the United States market as probably 
the strongest economy in the world, one that will still enjoy 
a fairly respectable growth rate, the acquisition in Aireo | 


and possibly a subsequent merger would enable them to have 
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that position in the U.S. aarket in businesses Chat they | 


understand because they manage similar businesses thenselves.* 


Thank you, your Honor. | 
MR. THURMAN: I might add that there is certainly nothing 


that we did not want in the record there. What I read was 
what we are particularly concerned with. 

JUDGE BARNES: Well, in this proceeding, from hence 
forward, let's read the entire question and anewer te the 
witness or show him the transcript if you are going to read 
only a portion of it. 

Q Mr. Giordano, what firms are Airco's competitors in the 
sale of industrial gas in the United States? 

A What firms ere Airco's competitors? 

Q Yes. 

A All of the industriel gases? 

Yes. 

MR. TOPKIS: This is across the United States? 

MR. THURMAN: Is that an objection? 

JUDGE BARNES: He did net limit it, so I asewme it is 
within the United States. 

MR. THURMAN: I think it is clear. If Mr. Tepkis has 
an objection, let him state it without making comments. 

MR. TOPKIS: I just want to make eure that I wderstand 
the question. 


A Do you want to know the competitors of each of the 
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industrial gases in the United States? 


Q Yes. 


A Because there are different competitors for different 


industrial gases, 


Q Yes. 
A In atmospheric gases we have Union Carbide, Air Products 
and Chemicals, Chemetron, Big Three. There are five or six 
other independent companies that make and sell atmospheric 
gases. 

In carbon dioxide we have Chemetron, Liquid Carbonic, 
and inaybe four or five other companies that make and sell 
carbon dioxide. 


In helium we have Union Carbide, Air Products and 


Chemicals, Gardner Cryogenics, the producers that I mentioned 


| 
earlier. And, of course, all of the other smaller ciation 
gas manufacturers also market helium. 

| 


In the fuel gases, it would include all of the industria 


In hydrogen it would be principally Air Products and 


Union Carbide, but again, all of the other industrial gas 


gas manufacturers that I mentioned. 


manufacturers would also market hydrogen. 
In the rare and specialty gases, probably most of the | 
industrial gas pcoducers would market rare and specialfty gases. 


I believe that covers most of them. 


JUDGE BARNES: Where do medical gases fit into this? 
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THE WITNESS: Well, the medical gases, if you are 
referring to oxygen, are sold by Airco through a separate 
marketing organization, but, however, aost of the other 
companies will market oxygen to hospitals directly theough 
the industrial gas marketing ara. | 
JUDGE BARNES: You work through your medical products | 
division? | 
THE WITNESS: Right. | 
JUDGE BARMES: Would chat be the Ohio Medical Products 


| 
Division? | 
THE WITNESS: Yes. | 


Q Mr. Giordano, why does Airco market the particular group 


x 


of gases that it does? 


A Why does it market -- 


gases? 

A To make money. 

Q When you refer to fuel gases, were you referring 
basically to acetylene? 

A Acetylene and MAPP, yes. 

Q Batk to the question of why you market -- why de you 
market gases which you do not produce? 

A Which gases are you referring to? 

Q Well, your knowledge is better then mine in the gases 


that you produce and -- 


Q nine Aa 
| 
| 
| 
| 
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A Well, some of the gases that we market and don't produce 

have a good fit with another gas. For example, MAPP is a | 

fuel gas used in the oxy-fuel process to cut. So, we have 

a provident opportunity to market a fuel gas with oxygen 

even if we don't manufacture the fuel gas. However, helius, , 

we don't have to market helium to be in the other gases. We | 

market helium because it is a profitable opportunity for us. 
Another example is hydrogen. We don't have to market 

hydrogen. They go into different markets than the oxygen, 


for example. 


Q There is moncy in other business profits, why do you not, 


| 
| 
| 


market automobiles rather than market helium? 
A I don't think there would be much money for us in 
automobiles. 
Q How about automobile parts? 
A It might be interesting. I don't know. I would have 
to look at it. 

JUDGE BARNES: Helium does fit your business better than 
automobile parts, doesn't it, Mr. Giordano? 

THE WITNESS: Yes. But what I was trying ta say is 
that it is not a product that we need to carry te be in the 
rest. That's the point I was trying to make. 


JUDGE BARNES: What percentage of your dollar sales 
would be to distributors in industrial gases? 


THE WITKESS: About 32, 33 percent, dollar sales. 
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Mr. Giordano, who are Airco's eight largest competitors : 
in the United States in the air separation gases? | 
A Eight largest competitors in the air separation gases? 
Q Yes. 
A Union Carbide, Air Products and Chemicals, Cheastren, 
Big Three, Linde, Air Products, Chemetron, Liquid Air -- 
Q I will make it just seven, because I assume Airco is 
one of the eight. 
A Airco is the seventh -- do I have them all? I think 
you have then. 

Liquid Air, Linde, Air Products, Chemetron, Big Three, 
Airco. 

MR. TOPKIS: Do you want to try Liquid Carbouies? 

THE WITNESS: I guess that is at the bottom. He said 
air separation. They are quite a small factor ia air 


separation, so they came last on my list. 


Q Which of the companies that you heave just named, Mr. 
Giordano, compete with Airco throughout the United States? 
MR. TOPKIS: Could I heve that question back, please? 
JUDGE BARNES: Read it hack, please. 
(Question read.) 
MR. TOPKIS: This is in air separation gases, I take it? 
Is it? | 


Yes. 


Linde Division of Union Carbide, Air Products and Chenicalg 
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I think you might include Chemetron there, but to a lesser 


extent. The other companies I have mentioned do not compete 


againstAirco all over the United States. 


Q Mr. Giordano, is Airco's air separation plant selling at 


the full capacity today? 

A Is that tonnage or merchant or both? 
Q Both. 

A No. 

Which ones are? 

We are getting into some information here which is -- 

Well, how many are or how many are not, either way? 

JUDGE BARNES: Are you going to include the tonnage 
plants in that? 

Q Are all tonmage plants at full capacity? 
A No, but they are fully committed. 

Looking at the merchant plants, we have at least four 
plants out of the total that are not selling at full capacity! 
Q Four out of how meny? 

A Well, four out of fhe nine or ten that are major plants. 


I am excluding some of the very small ones. 


Q How many small plants do you have? 
A Perhaps four that we would classify as small. 
Q What areas of the country are those four that are at 
the capacity -- 
MR. WOLLEN: Your Honor, I think we are getting into an 
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area where the information is pretty sensitive, congas Setvesy 
speaking. 

JUDGE BARNES: Yes. | 

I wonder why this is necessary? He said he hes four 
that are not up to capacity. Do we have to know where they 
are? What is that going to prove? 

MR. THURMAN: It could be in a small area where there 
is no market for it. 

I will withdraw the question. 

It could be in an area where there is very little industry. 
I will withdraw the question if it is sensitive. | 

JUDGE BARNES: Mr. Giordano, looking at your annual | 
report, you have one liquid hydrogen plant, would you market | 
the hydrogen throughout the country from that plant? | 

THE WITNESS: No. We market it sometimes ae far as five 
or six hundred miles away, but right nav I would say we ere 
selling all of it within 200 miles of the plant. 

JUDGE BARNES: You have one rare gases plant, would you 
market those gases nationwide? 

THE WITNESS: Those are gases in suall containers that 
we can ship. We are adding rare and specialty gases around 


the country for reduction of distribution expense. 


| 
| 
| 
| 
| 


Q Mr. Giordano, I believe you testified that you made 
studies of the industry and you knew what the rate of returas 
of your competitors were. Now, would you tell us what the 


| 
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rate of return is of Big Three? 
A I think we said we made an educated guess based on the 
facts Chat we could glean. 
Q That's good enough. What is your educatod uuess to 
Big Three's rate of return? 
A I would have to look at some of our work to check -- 
Q It would be high, wouldn't it? 

I don't know. I don't think so. 

What about Air Products? 

I'm a little more familiar with that. No, that would ook 
be high. | 


Q What would it be? 


| 
| 
MR. TOPKIS: In what field is this? Air separation gases? 


Industrial gases -- 

MR. THURMAN: Industrie! gases. : 
A In the way I have been using "return" here, I have been | 
talking about return on total capital employed that is not 
affected by high borrowings or things of that character. 


I would guess Air Products’ return om the gas business would 


be something like 6 to 8 percent on total capital employed. 
Q Do you know who the most profitable company is in the 
industrial gas business in the United States? 
A By what measure are you referring? 
Q Which one has the highest net profit. 

The largest company would have the highest net profit, 
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that would be Union Carbide. 
Q 1 guess wy question then is rate of return. 

MR. TOPKIS: On sales or total invested capital? 

MR. THURMAN: I guess the best way to get the record 
clear on this would be the studies you have made. 
A I will tell you how we go about it. First there is 
the published information, the annual reports and the 10-K's, 
and we look at how the sales and profits have been reported 
by the company. In some cases they are reported by line or 
product which enables us to identify dt by industrial gases. | 
Then we take the total invested eapital ef the coupany without 
reference to debt and we do some allocations of our own that | 
we think are reasonable. In some cases we would take the 
total invested capital and allocate it by sales. We 


would estimate the tax of that company by looking at the 


| 
| 
| 
| 


company's average tax rate for the year on its whole business. 


Again, there, we would assume that the tax rate om the gas 
business would be roughly similar te the tax rate on the 
balance of the business. Having deducted the taxes and 
looking at the net profit before tax as reported and alloca 
the investment, we could come up with a pretty good idea, 
educated guess, on what their return on the business is. 
JUDGE BARNES: Is this return on invested capital? 
THE WITNESS: That is correct, that is what we are 


trying to measure. 
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A company like Linde Division of Union Carbide, that 
is difficult because they are a division of ‘ larger company | 
and their sales figures are included in a fairly large group | 
which has mther businesses aside from gases. In that case 
our guesses are not as gocd, but we try to work out what we 
think they are making, given what we know about their. plants . 


and the prices in the marketplace, et cetera. That is the 


most difficult because the figures are buried in . morass of | 


other figures. 

In the case of Big Yhree, we are looking at a company 
that is almost wholly industrial gases, and it is a little 
easier. 

Q Now, on the profit figure that you look at, which 
company is most profitable in industrial gases? 

A I would have to go back on that an refresh my recol- 
lection on that. We run the numbers a number of times on 
different companies. 

BUDGE BARNES: They don't stand out in your wind? 

THE WITNESS: None of them stand out as being more 
profitable than the other. 

You wouldn't know the top four profitable companies? 

I couldn't answer that. 


JUDGE BARNES: Let's take a ten-minute recess. 


(Recess .) 
JUDGE BARNES: Proceed. 
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BY MR. THURMAN: 
Q Mr. Giordano, has Airco ever supplied another Lad@asty Las 
gases producer with backup? | 
A By backup do you mean for a tonmage contract? 
Q Tonnage plant, yes. 
A Qn an emergency basis that could be possible. I doen't 
remember any specifie instances. . 
Q Have other industrial gases producers ever supplied 
Aireo backup for tonnage plants? 
A I ean't recall in the recent pest. It is possible. | 
Q Does Airco have any exchange agreements with companies? | 
A Yes, we have exchange agreements in industrial gases | 
for oxygen, nitrogen, where we take product in seme locations 
and try to swap it for product in other locations. 

How many exchange agreements do you have? 

Two or txree. 

With whom? 

MR. TOPKIS: Does that really make any difference? 

MR. THURMAN: This exchange agreement was brought up 
for the first time with Mr. Giordane on direct. 

MR. TOPKIS: Perhaps the witmess has no objection to 
answering, but it svems like something confidential that 
there is no point in going into. 


| 
| 
| 
JUDGE BARNES: How do you feel about that? | 
| 


THE WITNESS: With two or three ef the other inesste Lal 
| 


j 
| 


e277 

Bas companics. 

JUDGE BARNES: The larger ones? 

THE WITNESS: Yes. 
Q How long have they been in effect? 
A They are short-term. We will make one like for a year, 
and the source will rum out, aud then we will make another 
one for another year. They are set up by location. 
Q For about a year? 
A A year or shorter. When it is used up, it is no longer 
available, and you wove on to something else. 

JUDGE BARNES: You would have an exchange agreement where 
you have a customer and if you lest the customer the rr 
would run out? | 

THE WITNESS: No. What happens is Union Carbide has | 
product available out of their Chicago plant, if they can't 
sell it to one of their customers, they will sell it to us. 
If their customers want it, they will bump us first because 
they are not really interested in us, and sell it to their 
customers. Then we will try to moe on to another spot. 

Q Other than exchange agreenents, have you ever purchased 
backup from your competitors? 

A Purchased backup? I don't think so. | 
Q oe oe are have an exchange agreement and you needed 


some gas at a particular tonnage plant, Mave you aver gone out 


and purchased? 
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A Not to my recollection. The only place we have ever 
purchased product in the United States, I believe, was in 
Texas. I am talking about oxygen now. 
Q Tonnage? 
A We don’t purchase tonnage. We would purchase merchant 
liquid oxygen from time to time. | 
Q ff that plant beoke down and you didn't have an exchange 
agreement, how would you take care of the plant? | 
A Generally we have been able to back up curselves. 1 
Q From another one of your plants? 
FN From one of ott own plants, yes. | 
Q biow, Mx. Giordano, after the July 25 agreement we discus- 
sed earlier, did Airco and BOC enter inte any other capeenanlt 


| 
A Yes. We signed an agreement on December 10, I believe. | 
Q I shew you Commission Exhibit 108-A through C; is that | 


the agreement you were referring to? 


A Yes. 


Wheat were the events leading up to this agreenent? 
A At this particular time, we were discussing with BOC 
the possibility that they wouli come in and aake am offer te | 
buy shares in Aireo. And at that time there was an outs 
tender offer by the Cartis-Wright Company te purchase a 
certain number of shares of Airco. 
Q Did Airco’s borad of directors eppose the tender offer 
for Airco’s shares by Curtis-Wright Corporation? 
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Yes. 

Q Did Airco's ..vard of directors send letters to Airco's 
shareholders urging them to reject the Curtis-Wri ght tender 
offer? 

A I don't know that the Airco board did. The management 
cooperated with BOC by mailing material to our shareholders. 
Q Urging them to reject the Curtis-wWright offer? 

MR. TOPKIS: I hate to do this, but I think I have to 
again raise the best evidence rule. If a letter was sent 
out it would be the best evidence Of what was said. 

JUDGE BARNES: I will permit Mr. Giorano to say if the 
letter urged the Airco shareholders to reject Curtie-Wright. | 
A Yes. | 
Q Airco's borad of directors supported the tender offer of 
BOC for Airco's shares? ! 
A Well, I would have to speak carefully here, because 
there are a lot of distinctions between support, ecoperate, 
and endorse. The Airco board agreed to cooperate with the 


| 
offer made by BOC. We did not endorse the terms and the | 
| 


price of the offer. | 
The board consented to BOC's offer, didn't it? 
Yes. 
Did Airco mail BOC's tender offer to Airco's shareholders? 
I believe we handled the mailing of the material, yes. | 


JUDGE BARNES; Does that mean you paid the expense of 
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mailing also? 

THE WITNESS: I doubt we paid the expense. 
we just cooperated. 
Q I show you Commission Exhibit 125-29. Is that the 
letter that went to the stockholders? 
A I don't know. This looks like a mark-up. I am not 
certain that that is the one that went to the steckholders. 
Q That's what I wanted to ask you. The mark-ups om it --| 
A I don't know. I would have to see the one nat acbeatid 


went before I gould tell us whether this is the same. 


Q vst cet eat a at sth 


sent or not? 
A Our secretary would have it in his filed. I em sure 
could get it out of there. 

JUDGE BARNES: Would the SEC have a copy of that letter 

THE WITNESS: Gh, yes. 

MR. THURMAN: As I understand it, your Honor, this vas | 
what was filed with the mark-ups with the S.curities and 
Exchange Commission by BOC. I was just trying to confirm 
with this witness as to whether it is correct or net. 

JUDGE BARNES: If you can answer him -- 

A I don't know. If that was filed, then that is it, but 
I don't have a recollection of it. 
Q Have any of BOC'’s representatives been seated on Aires’ 


board of directors? 


Yes. 
And how many? 
Four. 
Q Who are they! 
A Sir Geoffrey Ely, Leslie Smith, Peter Laister and 
Chris Hesketh-Jones,. 
When were they seated? 
I believe at our January or February meeting. 
When was it effective? 
At that time, 
"742 
I beg your pardon? 
1974? 


Yes. 
MR. TOPKIS: Se no error should creep into the record, 
they «any have been elected then. I don't think they took 


their seats until some time later. 


Q Have any Airco representatives been seated on/hoc's 
board of directors? 


A Yes. 
Q How many? 
Two. 


Who are those people? 


Myself and Mr. Dillon. 
When were you and Mr. Dillon seated? 


aesin 2017 
A I will probably get corwected, but I think it was March. 
Q Of this year? | 
A Of this year. : 
Q Mr. Giordano, other than BOC's 35 percent share of Atree, 
what is the next largest percentage held by any company or | 
individual ? | 
A I don't remember with precision, but there is no holder | 
at anything close to 35 percent. 


Q Do you know if it would be like three percent? 


A It might be three percent. I den't know. You would 
to refer to the records. 

Q Other then members of the board of BOC, representatives 
on the board, do you know what percentage of BOC shares 

be held by the board of directors? 

A There is one other persan on the board representing a 
company that owns maybe 350 or 400 thousand shares of Airee. 


Q Deo you know if that is the second largest holding ia 


the company? 
A I don't know for sure. 


I would have to make reference 


to the records. 


Q Did you personally tender any Aireo shares te BOC? 


A 


Ho. 


Q Did you personally tender any of Airco's shares to 


Curtis-wright? 


A No. 
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Did you personally support BOC's tender offer? 

Yes. 

Did you personally supporc Curcis-wright's tender offer? 
A No. 

9 Mr. Giordano, four years at Shearman and Sterling, what | 
department were you in? 

MR. TOPKIS. I object. What difference does it make? 

MR. THURMAN: It may make some difference. 

What is your objection? 

MR. TOPKIS: It hasn't the slightest relevance to this | 
litigation whether Mr. Giordano was in the litigation depart- 
ment, trust and estates, theatrical. I don't know the | 
other departments of Shearman and Sterling. | 

JUDGE BARNES: I don't know what relevance it has. 

MR. THURMAN: His skill in litigation. 

JUDGE BARNES: Go ahead and answer it. 
A I spend a year in banking, a year in corporate matters, | 
I spent a year in some litigation matters, and a year in tax | 


work. 


MR. THURMAN: No further questions, your Honor. 


| 
| 
| 
| 
| 
| 


MR. WOLLEK: I just have a few questions on redirect. 
REDIRECT EXAMINATION 
BY MR. WOLLEN: 


Q Do you remember Mr. Thurman asking you whether Airco 


| 


supported the BOC offer and didn't support the Curtis-Wright | 


i 
1 
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offer, do you remember what the price per share was of the 
Curtis-wright offer? 

A The Curtis-Wright offer was $18 a share and the BOC 
offer was $20 a share. 
MR. WOLLEN: That's all. 


BY MR. TOPKIS: 


Q In those periods when you were in litigation, what type | 


of litigation did you do? 
A I Rave trouble recollecting. 

It was suggested to ce that you had some distinctim in 
pro bono work. 
A I did spend six months om a very complicated narcotics 
case in the district of New York. 
Q So that the record may be absolutely clear, whose side 
A Defendant . 

JUDGE BARKES: You represented the defendaat? 

THE WITNESS: Yes. 
Q You testified in response to a question fram Mr. 
that when you take a look at the supply-demand picture, you 
don't do it nationally but seagion by regicn. De you r 
thet questbn? Y 
A Yes. 
Q Could you explain to us why you do thet? 
A The business is essentially a regional one. As I 
testified yesterday, the product canncB be moved profitably 
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or economically beyond, say, 200 or 250 miles from the plant. 
“onsequently, a large excess in, say, New Orleans of oxygen 
really has no impart on a shortage of oxygen in Boston. 
Q I see. 

Now, you were asked also by Mr. Thurman whether it 
would be possible to take a whole bunch of small independent 
producers and see if their sales added up to the equal of 


American Cryogenics as American Cryogenics’ sales stood wen 


it was acquired by Liquid Air. Do you remember that testimony 


or that question? 
A Yes. 

Q 1 would put thie question to you, sir: In your judgement 
would it make any business sense to acquire a whole bunch 

of such independent produceis whose sales might or might not | 
equal up to that of American Cryogenics? | 
A If your objective is to create a company that was going | 
to be profitable long-term in the industrial gas market in 
the United States, the answer is no, it would not make any 
sense, 


Q Thank you. 


You were asked whether at the tine of your talk with 
Mr. L.E. Smith on June 30, 1973, you knew whther or not BOC 
was already considering the acquisition of an interest or 
some relationship with Airco. Do you remember that? 


A Yes. 


A 272 2021 
Q I will ask you, sir, did you knew, had you been informed 
that Mr. David Craig of Aireo and Mr. Peter Laister of BOC 
had a discussion that was testified to yesterday by L.£. 
Smith? 
A I knew of a discussion by Mr. Craig and Mr. Laister. 
That discussion had been reported te me by Mr. Craig, yes. | 
Q Now, you were asked what companies compete with Airco 
as to each of a variety of gases, and do I understand your 


testimony to be, taking all of them collectively, that some 


some compete with you in some gases end not in ether and 


| 

| 

| 

| 

| 
companies compete with you in one area and some in other and 

| 


it may vary gas to gas and area to area? 
A Yes. 

Q I think you testified also thet you sell, in response | 
to a question from his Honor, that you well your medical oxy- 
gen through your Ohio Medical Division; is that right? 


A Yes. 


Q That Ohio Medical Division has a separate sales staff? 
Yes. 
Calling on hospitals? 
Yes. 
MR. THURMAN: He is leading the witness again, your 
JUDGE BARNES: You are leading hin. 
MR. TOPKIS: I am sorry. 
Does it have a separate sales staff? 


Yes, it does. 
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Does that sales staff sell any other gases! 

It sells other medical gases. 

Nitrous oxide? 
A Nitrous oxide, cyclopropane, some helium for use in the 
hespital room. It of course would also sell the anesthetic 
agents. 
Q Any carbon dioxide? 
A There is often a very small carbon dioxide cylinder 
within proximity of the operating table. 

JUDGE BARNES: Is that a fire preventative? 


THE WITNESS: They like to have whatever gases they may | 


need to restore the balances of gases in the breathing process 


The CO is taken out in the soda eannister that I referred 
to yesterday. 
Q You said, I think, that you market helium because it is 
a profitable opportunity and you market hydrogen for the | 
same reason. You said then, if my notes are correct, they | 
in to different markets than oxygen. By “they," did you 
mean helium and hydrogen? 
A Yes. 
Q Do they go into different markets from eash other? 
A Yes. 

Let me modify that to say that in some cases, for | 
example, helium going in to welding, helium is going in at the 
same place that oxygen might be there for cutting or argon 
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might be there for welding. There are many applications of 
helium where it is going into a market where these other 
gases do not appear. Similarly in the case of C07, the 
beverage murket and the food market, most of these ether 
gases do not go into those markets, 

Q You said, I believe, that helium is not a product we 


need to carry to be in the rest of the gases. Are there any 


other gases which you happen to market of which you could 
make the same statement? 

a Yes, CO) for example is not a preduct that you need to 
be in to be in industrial gases, and by example of that, 
both Air Products and Union Carbide are wot in the CO, 
business. 


Q How about hydrogen, sir? 

A Hydwogen is another one as well that you could well do 
without and still be in the business. 

Q How about carbon monoxide? 

A We don't seil carbond monoxide. 

Q And I gather there are warious of your competiters, 
indeed almost all of your competitors don't carry MAPP? 
A That is correct. 

Q How about nitrous oxide? 

A Unless the company is selling to the hospitals, it 
not carry nitrous oxide. 


Q I see. 
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MK, THURMAN: Objection, your Honor. We had witnesses 
fron those companies stating what they carried. Going back 
to ‘tr. Topkis's best evidence rule. Those witnesses stating 
what they carried ia cartainly relevant and ano further 
questions should be asked along this line of this witness. 
Q Now, you testified as to the air separation gases that 
your leading competitors around the country in those gases 
were Union Carbide, Air Products, Chemetron, Big Three, 


Liquid Air and Liquid Carbonic. Do you remember that testi- | 


mony, sir? 

A Yes. 

Q Now, let me ask you, do you know, as to each of those 

companies, whether the proportion of their sales of industria 

gases is the same -- | 
MR. TOPKIS: I will etart again. 

Q As to those companies, each of them selling air 


separation gases, do the sales of air separation gases | 


bear the same ratio to their total aales of industrial gases? 
MR. THURMAN: Objection. The best evidence ruleiagain t 
MR. TOPKIS: I asked if the witness knows. 
MR. THURMAN: This was asked of the other witnesses. 
JUDGE BARNES: This doesn't know that Mr. Giordano's 

answer is going to be the best evidence in the proceeding. 

If he knows, I will permit nim to anewer. 


MR. THURMAK: I would like some foundation. If he 
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answers I guess it would be yes or no. Mow and then we 
would like to know how he knows. 

JUDGE BARNES: Do you know, sir? 

THE WITNESS: Yes, I do. The reason why I <¢) know is 
that I know in the case of two of them they do not sell ©). | 
To the extent that we sell CO), and it is a substantial 
product line for us, our ratio of atmospheric gases to 
total industrial gases would be different there. 

Q Are there any other similar dividing lines that yeu 
draw? ! 

A Yes. Both Air Products and Union Carbide have a auch 
more sustantial hydeogen business than we do. That would 
alter the ratio. We have a larger helium business than sous 
of the others. That would have the impact of altering the 


ratio. 


Q We have spoken here of acetylene being used here fer fupl. 


Are there any other uses of acetylene? | 
A Yes. Acetylene is used as a feedstock for -- chenieal | 
base feedstock by DuPont and by GAF, companies of that sort. 
Q And they are in the chemical business? 

A That is correct. 

Q Do you happen to know, does DuPont use acetylene in 


the creation of a leather substitute? 


MR. THURMAN: Objection. This is beyond the scope of 


cross-examination. 


a 
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JUDGE BARNES: I will permit the question. We might 
as well exhaust the witness' -- 
A They used to use it in the making of a product which 
I believe was a rubber or leather substitute. 

Corfam? 

I don't know that. | 
Q You were asked by Mr. Thurman to state the findings of | 
your analysis of the return on invested capital of some of 
your competitors, and I think you testified that in Air 
Products, in industiral gases, that it was your estimate that 
their return on invested capital was between 6 and 8 percent? 
A My reference would be to 1973 or prior years. | 
Q Could you give us the same estimate as to the -- to | 
Chemetron? 
A Not from recollection. 
Q Could you give it as to Liquid Carbonics? 
A Not to my recollection. 

MR. THURMAN: Objection. He stated he couldn't aake | 
any estimates on cross-examination. I don't know how he ean 


on redirect now. 
{ 


JUDGE BARNES: To that extent his testimony will be in | 


\ 


conflict and might go to the weight. If he wants to answer 
the question, let him anewer it. | 
Q Do you recall the figure that you estimated for Liquid | 


Ain? 


A 9785 


No. 
were any of them signifieantly abeve 6 pereent ! 
No. 


Go ahead. 


A My recollection is, as I testified on cross. they wore 


reasonably close to one another and none of them were 
terribly high. 
MR. TOPKIS: Thank you very mich, Mr. Giordanc. 
JUDGE BERNES: We will take a five-minute recess. 
(Recess taken.) 
JUDGE BARNES: On the record. 
RECROSS EXAMINATION 
BY MR. THURMAN: 
Q Mr. Giordano, I believe you testified Airce has 4 
of distributors; is that correct? 
MR. TOPKIS: 1 don’t remesber asking about a network 
of distributors, your Honor, not on redirect at any rate. 
MR, THURMAN: The next question gets to it. 
I will withdraw that question. It wasn't even a 
question. 
JUDGE BARNES: He sells to distributors. I doen't 
the word “network." 
Q Does Airco attempt to sell to ite distributors, the 
ranges of industrial gases? 


A Do we attempt to sell our distributors a range ef 
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industrial gases” 
A Yes. 

Q Now, was the cate of return in sales in 1972 for Airco's 
industrial gas business higher than 9 percent? 

MR. TOPKIS: Objection, your Monor. There has been no 
discussion here with regard to return on sales. 

MR. THULMAN: I thought we had been going all through 
this. 

MR. TOPKIS: No. Return on invested capital. 

MR. THURMAN: As long as we are talking about returns 
and profitability, once you've gotten into it you can expand 
on it. 

JUDGE BARNES: Do you want just his return on sales or | 
the whole industry's return on ea.es? 

MR. THURMAN: His return on salee im 1972. 


A We don't look at our business thatway. Without going 


back and giving you the caleulation, I couldn't give you the 


return on sales. 


| 

1 8 Mr. Simpson testified in an‘ investigational hearing that 
20 | 
| Airco's sales, return on sales of industrial gases wae 15.5 
| 
| 


percent in 1972; dows that sound correct? 


MR. TOPKIS: Objection. I don't know who Mr. Simson ip. 


MR. WOLEEN: I know who he is but he didn't testify during 


the investigation. 


| 
MR. TOPKIS: What kind of cfoss-eximination is it to | 
| 
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start talking about something without showing it to the 


witness? 


JUDGE BARNES: Well, if he recalls the testimony, the | 


question would be proper, but -- do you want to rephrase the 
question? 

MR. WOLLEN: Mr. Simpson did not testify during the 
investigation, your Honor. 

MR. THURMAN: He did. 

MR. WOLLEN: Where is his transeript? 

MR. THURMAN: We dont have a transcript and I don't 
think it is necessary to have the transcript. 
Q Do youlmow who Mr. Simpson is, Mr. Giordano? 
A Mr. Charles Simpson? 
Q Yes. 
A Yes, I know a Mr. Charles Simpsca. 
Q Is he employed by Airco? In 1972 was he employed by 
Aireo? 
A Yes, he was employed in 1972 by Aireo. 
Q What was his position in 19727 
A He was, in 1972, he was president of our industrial 
gases division. 
Q Now, Mr. Simpson told Mr. Youngwood that the return 
rate on sales for industrial gases in 1972 was 15.5 pereert. 
Do you agree with that figure? 
A I don't know. I could go back and calculate it. We 


gue ve 
2030 

don't look at our businese in terms of returns on sales. 

Does it sound reasonable? 

I just don't know. 

MR. TOPKIS: What it sounds like is double hearsay. 
Q I believe you testified on redirect, it doesn’t make 
sense to put small companies together. Are you saying that 
Liquid Air is committing suicide? 
A No, I am aot saying that. My anewer to the question | 
was, if your objective is to create a viable profit business | 
for the long-term in the industrial gas industry in the | 
United states, the putting together of 30 to 50 distributors | 
to equal the size of American Cryogenics doesn't make sense. | 
Q How about three or four producers? ! 
A Which ones do you have in mind? 
Q I would sey Burdett of Cleveland or Burdett of Norristown 
or Alabama Oxygen or Pacific Oxygen. | 
A Those four? 
Q Any four. 


A Those four would not make sense. 


Q Why? 
A 


One is in Alabama, ome is in Cleveland, one was in 
the pacific coast, and one is in the east in Norristow, 
and one igs in Cleveland. All in different markets, some 
very competitive markets. On that basis, no. 


Q You testified Liquid Air was one of the top eight 


. wave 


| people in the United States? 
A Yes. 
Q Where was Gulf Oxygen located? 
| A In the Gulf states, Mississippi. 
| Where was Industrial Products located? 

Northwest. 

Where was American Cryogenics located? 

Spread out quite a bit through those areas you have 
mentioned. 
Q Where was Dye Oxygen Company? 
A Phoenix. 
Q So it is your testimony that Liquid Air is going under? 
A I didn't testify to that. 
Q I thought you said on the long run you couldn't put 
three or four companies together like that. 
A I would like the testimony again. I said if your 
principal objective is to create a viable company for the 
long-term in the industrial gas business, putting the four 
companies that you mentioned previously doesn't make sense. 
Q Becaus of their location. 
A Not just because of their location. Number 1, IAP has 


had a very strong position inthe northwestern markets. It 


is the size 5 company in relation to the other 
t 


competition t makes the differenee. Alabama Oxygen, 


however, has a 25-ton plant and is a very small company in a 
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town where Airco has a thousand-ton plant with a 200 ton 
liquifier and has been in business in Birminghaw for many, 
many years, 
Q Gulf @xygen was located in an area where Big Three 
dominates; correct? 
A That is correct. I wouldn't have bought Gulf Oxygen. 
Q So in the long run, Liquid Aid is not gofing to be 
viable? 
A Mr. Thurman, that is your conclusion. 
7) That is a conclusion the judge will have to infer. 
We will stop there. 
A Fair enough. 

MR. THURMAN: No further questions. 

MR. TOPKIS: Nothing further, your Honor. 

JUDGE BARNES: I have a couple of questions. 

You said you want to London in Jume of 19737 

THE WITNESS: Correct. 

JUDGE BARNES: Prior to that visit, what had been 
Airco's contacts with BOC in the previous six months or a 

THE WITNESS: I don't think I had any contact with BOC | 
say for the previous six wonths or a year. The last contact | 
I would have had would be at about the tine we terminated | 
the joint venture which has been referred to in the testimony. 

JUDGE BARNES: When was that? 

THE WITNESS: That was probably in '71 or late '70. 


| 
| 
{ 
| 
| 
} 
| 
} 
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JUDGE BARNES: How about other officials of Airco? 


| 


THE WITNESS: Mr. Craig had had a conversation with Mr, | 


| 
Laister which has been referred to in the testimony and they 


may have seen each other on a social basis in that period, I 
don't know. 

JUDGE BARNES: What was the time frame for Mr. Craig's 
meeting with Mr. Laister? 

THE WITNESS: No more than a month prior to my meeting | 
with Mr. Smith on June 3vU. 

JUDGE BARNES: What was reported to you as to the 
discussion between Mr. Craig and Mr. Laister? 

THE WITNESS: Mr. Craig reported to me that Mr. Leieter | 
had suggested some interest of association but it had com 
through so vague that really Mr. Craig was asking me to go 
to London or asking one of us to sort out what the real 
interest was, and that was really the purpose of my visit 
to London. 

JUDGE BARNES: Was the visit te London your owm idea, 
were you going seeking a merger? 

THE WINNESS: I was going seeking some closer associ- 
ation, yes. Airco was taking the initiative in asking for 
this meeting. 

JUDCE BARNES: What kind of association did Airco need 

THE WITNESS: Because of our low PE ratio in thet 


period, other companies were in the same situation, we felt 
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we might be vulnerable to a tender offer from some other 
company. We thought we would take the initiative and perhaps 
seek a partner of our choice rather than to wait for someone | 
to come in with a tender offer who might be unfriendly. 

JU BARNES: Mx. Laister's meeting with Mr. Craig 
didn't stir your interest in any way to go into BOC? ! 

THE WITNESS: It did stir our interest. We were trying | 
to find out what the words said at the meeting meant. We : 
thought we were hearing some indication of interest but we | 
weren't sure. My purpose of going to London onJjume 30 was | 
to find out whehther there was any interest. | 

JUDGE BARNES: Did you know after your meeting in _— 
that BOC intended to or was possibly considering entering | 


the U.S. gas market? 


THE WITNESS: No. 


JUDGE BARNES: There were discussions of possible 


acquisition of Airco stock; isn't that what you testified "| 
THE WITNESS: The possibility of acquisition of Airco 


stock was one possibility. 


JUDGE BARNES: That was discussed? 


: 


THE WITNESS: Yes. 

JUDGE BARNES: I have no further quetions. 

Does anyone else desire to ask any further questions? 
MR. TOPKIS: No, your Honor. 


MR. THURMAN: May we have a minute, your Honor? There | 
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may be a question we want to ask. 
JUDGE BARNES: Yes. 
(Pause. ) 
MR. THURMAN: We have no further questions. 
JUDGE BARNES: Thank you very mich, Mr. Giordano. 
(Witness excused. ) 
JUDGE BARNES: Do we have another witness we can start 


with now? 


will examine. 
RAY DGW 

called as a witness on behalf of respondent British Oxygen 

Company, Ltd., was duly sworn by Judge Barnes and testified 

as follows: 

DIRECT EXAMINATION 


BY MR. KAPLAN: 


A That is correct. 


correct? 
A That is correct. 


Q With what degree? 


A Bachelor of engineering, mechanieal. 


a Prior to your education, did you see some ailitary 


service? 


MR. TOPKIS: Yes, your Honor. Mr. Ray Dow. Mr. Kaplan | 


Q Mr. Dowl, you are the president of CANOK; is that righ} 


Q You graduated from Toronoto University in 1949; is that 


| 


| 
i 


| 
| 
i 
} 
| 


| 


} 
| 
| 


Yes, Army Corps. 
Royal Canadian Arimy Corps? 
Yes, 
During the last war? 
Yes. 
Where did you serve, sir? 
In Canada. 
Q Now, sir, after you graduated from Toronto University 
in 1949, you went to work for Union Carbide? 
That's right. 
In Candda? 
Yes. 
What division were you employed at? 
Linde Gases Division. 
How long were you with Union Carbide? 
Ten years. 
What position did you hold? 


Service engineer, salesman. Branch manager and manager 


of distributor sales. 
| 
Q That was all in their gases division? 


A Yes. 
Q Following your experience with Union Carbide, you joined 
Airco of Canada and then Air Reduction; is that right? 


| 
| 
| 
| 
| 
! 


A Yes. 


Q That was in 1959? 


i 
' 
| 
| 
i 


Yes. 

What was your position with Airco of Canada? 

Assistant sales manager of CO>. 

What -- was CO» a separate division of Airco? 

They were just introducing it into Canada at that time. | 

in 1960 you joined CANOK? 

Yes. 

What was your position with CANQX? 

Gencral ales manager. 
Q Will you trace for us the positions you have held and 
the responsibilities with CANOX at that time? 
A 1963, vice president, sales; 1969, exeeutive vice 
president; 1973, president, 
Q As president, what are your duties and responsibilities | 
with CANOX? | 
A I am the chief operating officer and my duties are to 
run the day to day operations and anything thet is involved. 


kinds? 
A Yes. 
Q What gases does CANQK sell? 


The air separation gases, fuel gases, and medical gases 


A MR peo cen 4 
| 


Specifically what gases do you imelude in the fuel i 


acetyleme and propane. | 
What gases do you include in the category of medical | 
| 


a cing 


gases? 
A Medical oxygen, nitrous oxide, cyclopropane. 
Q Do you sell any hydrogen? 

A little bit. 

Do you sell any heliura? 

A little bit. 

Do you sell any carbon dioxide? 

Yes. 

Do you sell carbon monoxide? 


A No. | 


Q Now, sir, which of these gases does CANOX make as opposdd 


to purchasing from other sources? | 
A Oxygen and nitrogen and acetylene. 

Q The other gases you mentioned you buy from other sources 
and resell; is that correct? 

A That is correct. 

Q Now, you wake the oxygen and nitrogen with a piece of 
equipment, sir? 

A With a 20-ton plart. 


Q An air separation plat? 


Dees that plant produce argon? 
No. 


Do you sell argon? 


Yes. 


9 
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Where do you get it from? 

Canadian Liquid Air. 

Where do you get the propane frow! 
Superior Propane. 

Where do you obtain the nitrous oxide? 
Puritan Bennett. 

Where do you get the hydrogen? 

Liquid Carbonics. 

Where do you obtain the helium? 
Canadian Helium, Ltd. 

Where do you get the carbon dioxide? 
We produce that jointly ourselves. 
When you say jointly -- 

We have a joint production venture with Canadian 


Liquid Air. 


u 


A 


Will you explain what Canadian Helium is? 


Canadian Helium is a small producer of helium in 


Saskatchawan owned by three companies jointly. 


Which three companies? 

Gulf, Canadian Liquid Air, and British Oxygen. 
Does Canadian purchase oxygen? 

Yes. 

From who..s 

Canadian Liquid Air. 


Does it purchase nitrogen? 


Q 
A 


Q 
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Yes. 

From whom? 

The same source. 

Does it purchase acetylene? 
Yes. 

From whom? 

Canadian Liquid Air. 


Your air separation plant in Toronto, does the serve 


entire Canadian nation? 


A 


Q 


| 
| 
No, only the inmediate Toronto area. | 
| 
| 


Do you sell air separation gases throughout Cansda or 


in some narrower part? 


A 
Q 
A 


Q 


Four provinces, | 
What are those provinces? | 
British Columbia, Alberta, Ontario and Quebec. | 
An I correct in inferring that all of the air separation, 


gases you sell in British Columbia and Alberta you buy from 


competitors? 


A 


Q 


That is correct. 


MR. THURMAN: Objection, your Honor. He is leading the 


JUDGE BARNES: Yes, don't lead. 
The air separation gases you sell in Quebec, where do 


they come from? 


A 


| 
witness. 
| 
| 
| 
| 
| 


Canadian Liquid Air. 


i 
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Q Ontario, where do the gases come from? 


A Our plant and purchases from Canadian Liquid Air. 


Q » Taking into account all of the gases which we have just | 


been discussing, does Canadian Liquid Air produse as mech gas 


as it buys from other sources? 
A Does Canadian Liquid Air? 
Q I'm sorry, CARQX. 
A We buy more than we make. 

Why is that? 
A Because we don’t have the capacity. 
Q And is there some reason why you haven't built addi 
capacity? 
A We are caught in a little bit in between a small plant 
and a big plant and the economics of building a plant that 
would satisfy our needs doesn't meke sense. We haven't 
reeched the load where we can justify a bigger plant. 
Q By the way, who is your major competitor in Ontario ia 
air gases? 
A Canadian Liquid Air. 
Q Do they have a plant within a 100-mile radius of your 
Toronto plant? 
A 30 miles away. 
Q Where is that, sir? 
A Hamilton. 
Q 


Do you know what the capacity of that plant is? 


| 
| 
| 


2100 tor=. 
Q Do you know of any plants in the world that are larger 
than that plant? 
A Not to wy knowledge. 
Q Which plant is closer tc the United States, the Canadian 
Liquid Air plant or the CANQK plant? ! 
A The Liquid Air plant. 
Q Do you purchase any gases produced at the Canadian Liquix 
Air plant at Hamilton? | 
A Yes. | 
Q Would you compare for the Court to preduction cost of | 
air gases you make in Toronto with the price you pay Canadian 
Liquid Air in Hamilton? | 
A We pay Canadian Liquid Air 9 cents per hundred cubic feek 
and our production costs are 13 cents. | 
Q Mas CANCE ever had any intention of selling tedustrial | 
gases into the United States from Canada? 
A No. 
Q Now, what are CANOX's total sales of the gases that we 
mentioned earlier? 

Gas sales only? 


Yes, in 1973. 


A 
Q 
A About §8 million. 
Q 


Does Canox have any tonnage plants for any of these 
gases that we discussed? 
A No. 
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aan: Did you have oceasion to have a meeting with a gentlemen| 
named Michael Loveman of Burdett Oxygen of Cleveland in | 
October of 19737 | 
A Yes. 


Q Where was that meeting? 


ae In Cleveland. | 
| Q 04 eben reacinalinekaneatetac ala 


‘of having that meeting? 
a I phoned Mr. Loveman early in September and asked if I | 
could come down and visit with hin. | 


Q Why did you do that? 
2 A I heard rumors that Canadian Liquid Air was intending 
| ‘buy out Burdett of Cleveland. 

4 | Q Of what significance 3 that to yeu? 

: A We also bought preduct from Burdett, nitrogen and 
oxygen, and we hed an interest in his Miagera Fells plant, 

| we always did, and number 3, they were a supplier of our 

| safety equipment to the tune of sbout $45,000 a year. 

Q Why were you interested in Burdett's Niagara Falls i? 
| A So that we could have our own product rather then be in 
the hands of our competitors. 


Q What did you intend to do with whatever product yeu would 
obtain in the event you bought the Riagra Falle plaat ef 
Burdett? 


7 >. We would bring the product back into Canada. 
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Q Now, has CANOX made effort to buy that plant or expressed 


interest in buying that plant in the past? 

A Yes, we did. 

Q I aseume since you don't own it today Burdett rejected 
all of those efforts; is that correct? 

A Yes. 

MR. THURMAN: Still leading the witness. We haven't 
objected to a lot of these leading questions, we would like 
him to ask him the question why and not tell him why. They 
have great difficulty to convert from cross to direct, 
obviously. 

JUDGE BARNES: Mr. Kaplan, you are leading the witness 
on some of these questions. 

MR. KAPLAN: I will try and correct that, your Honor. 
Q When you went to Cleveland to see Mr. Loveman, will 


you tell us what happened on your visit to Burdett “Oxygen? 


A I arrived at 9:30 in the morning, Mr. Loveman picked me 
up at the airport. We arrived at his offices and we had a 
tour of his offices with particular reference te his 


computer system and his accounting systems. 


Following that I had a tour of his plant operations. 
After 'wnch I had a discussion with he and his financial man 
about personnel appraisals. Following that we had a brief 
discussion on incentive plans and we were alone for a dew 


minutes and he dreve me to the subway to catch the subway 
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out to the airport. 
Q During the course of your visit to Burdett on that 
- occasion, was there any discussion as to whether the Burdett 
Cleveland Company might be sold? : 
A Yes. 
Q What part of the day did that take place in? 
A Around three o'clock. 
Q What was said during that discussion and by whom? | 
A I asked him if Liquid Air made an offer to buy him out... 


| 
| 


He said yes, but his company was not for sale. I asked him | 
why not. He said his record of earnings was not the best | 
in the past few years but perhaps four or five years down 
the road he could be interested. 

Q Was anything else said on that subject during that 


conversation? 


A eae os A ee 


business or all of it, give me time to let we know before 
did it. 
Q Do you recall anything else being said during that 
of the meeting? 
A Not really, no. 
Q Anything else being said on the subject of the sale of 
Burdett or any part of it throughout the day? 
A No. 
Did you at any time during your October 14, 1973 
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visit to Burdett tell Mr. Loveman that CANOX might like to | 
} 


become involved in the industrial gas business within the next 


five years? 


MR. THURMAN: Objection, leading question. As leading 


as you can get. 

MR. KAPLAN: Your Honor, if I may, I exhausted the 
witness’ recollection of what was said and I believe I may 
bring the witness’ attention to specific subjects at this 
point. And I am simply bringing his attention to what Mr. 
Loveman testified to in this courtroom. 

MR, THURMAN: I don't believe that is the correct 
procedure. 


MR. KAPLAN: I respectfully take issue with my friend 


Mr. Thurman, 
JUDGE BARNES: I think that question is still leading 
the way it is phrased. 
BY MR. KAPLAN: 
\ Was there any discussion between you and Mr. Loveman 


with respect to the possibly entry in the industrial gases 


business in the United States by CANOX or British Oxygen? 


A No, 


Q Was there any discussion with Mr. Loveman on that 
occasion about whether Mr. Loveman would consider having 


Burcett becomes a unit of CANOX or British Oxygen? 
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MR. THURHAN: Objection. ite already said what he 


remembers. He is still leading hia, trying to teli hia Seo © 


thing elee or not. 


Q 


* 


JUDGE BARNES: I think the question is proper. 
Mr. Dow, at the time you went to see Mr. Leveman in 


Cleveland in October, 1973, did you have any authority ei 


from CANOX or from British Oxygen to diseuss with Mr. Levent 


the possible acquisition of Burdett? 


A 


F 


None whatsoever. 


And did you have any instructions to discuss those 


subjects with him? 


A 


Q 


No, { did not. 
Now, put yourseif baek in time to Octower 15, 1973. 
At that time had you heard anything about BOC’s 


possible acquisition of an interest in Airco? 


A 


Q 
A 


Yes. 
, 
What was the state of your knowledge at that tine? 
I just know that they had hed a preliminary meeting sad 


Il was informed of that somewhere fn August. 


Q 


liow, following the meeting with Mc. Leveman, you in 


fact had some further communication with hin? 


A 


Yes. I wrote him back and sent him som appuaical 


forms. He asked if he could send « couple of his medical 


people up to visit our medical people te learn what «ct ef 


products and how we were merchandising aedieal equipment in 


| 
| 


| 
| 
| 


Canada. 
MR. KAPLAN: I think I hawe no further questions, your 


Honor. 


JUDGE BARNES: You do sell medical products in Canada, 


Mr. Dow? 
THE WITNESS: Yeg, through Medishield. 
CROSS EXAMINATION 
BY MR. THURMAN: 
Q Mr. Dow, what is the size of the Burdett of Cleveland 
Niagara Falls plant? 
A It is a tonnage plant. 
Q How much? 
I don't know. 
You don't know the capacity? 
I can't recall. 
JUDGE BARNES: Do you have an idea how large it is, 
Mr. Dow? 
THE WITNESS: It would be between 200 and 400 tons, 


somewhere of that order. 


Q What's that, ten to twenty times the size of your 


present pint? 


A That's exactly right. 
Q And you couldn't build a plant because you didn't have 
usage for a larger plant? 


A That's correct. 
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Q Then why did you want to buy that plant? 


A Well, we could take the product from that and shut dow | 


our own plant. Then we can play tunes betwech two plants. 
Q You had a 20-ton plant, you are going to shut down and 
supply a 20-ton customer with a 400 tonnage plant? 

A No. But all of that tonnage does not come as liquid. 
That is supplying Hooker Chemical. The liquid make is ne- 
where near 400 tons. I think it is of the oréer ef 100 
tons. I can't be precise. 

Q Or 2007 

A I don't know. 

Q You don't know. Considerably larger than your present 
plant? r 

A That's correct. 

Q And you are going to use that to supply your present 
plant output, customers who are receiving output from your 
present plant? 

A We would use that to supply, yes, shut down our eurrent 
plant and supply our customers, because we are buying in 
more product even wheme our plant is located than we are 
making. 

Q Why couldn't you build one? 

A Because, again, our sales of liquid in che Teronto ares 
is only in the order of 35 tons. j 


Q I believe you testified you were going to ship this 


a 24li 
2030 
200 tone of liquid from Niagara to Toronto. What were you 


going to do with fe: 

MR, KAPLAN: Objection. The witnese didn't say there -ap 
200 tons of liquid at Niagara. 

MR, THURMAN: He didn't know. Somewhere between 200 
and 400 tons. 

THE WITNESS: Would you repeat the question, please? 

JUDGE BARNES: Rephrase the question, Mr. Thurman. 
Q I believe you testified you are going to ship product, : 
all the output from Niagara Falls up to Canada? 


A No, not all the output. Only the liquid output. 


\ 
| 
} 
| 


Q I refer you to Commnisr . Exhibit 244-B, and to refresh 
your memory if needed, I refer you to it and would you read | 
to yourself the third paragraph. | 
A Yes (complying). | 

Q Does that refresh your memory as to what size the ses a 
was? 


A No. That says Joliet. That has nothing to do with 


Niagara Falls. 


Q I apologize. I believe you are right, Mr. Dows. 
What were you gong to do with the present customers of 

the Niagara Falls plant? 

A We would not worry about thea, 

Q You would not continue supplying -- 


A U.S. customers? 
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Yes. 

No. We had the need for the liquid in Canada, 

Do you know what the import duties into Canada are? 

Yes, 15 percent. 

And what the export duty is? 
A Yes, 5 percent. 
Q I believe you testified that you had no instructions to 
go down there. As chief operating officer, do you need 
instructions? 

MR. KAPLAN: Objection, your Honor. Mr. Thurman is 
mischaracterizing the testimony given. He said he had 
no instructions to discuss the acquisition of Burdett. 

MR. THURMAN: I think to bring up rules of evidence 
in cross examination, you can wmischaracterize the evidenee. 

He hes a right. He can correct it. I don't intentionally 
do it. Byst I don't know anything wrong with that. | 

MR. KAPLAN: Your Honor, I think in the interest of eender 
and fiirness to the witness, there ought not to be any ais- 
characterization, deliberate of otherwise. 

JUDGE BARNES: No, not intentional. jut if Mr. Thurman 
‘ote a question that mischaracterizes his testimony, “he 


witness should pick it up. 


BY MR. THURMAN: 
Q I believe you testified that you didn't have any 


| 
| 
“11 vight. Can you state your question again? | 
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instructions when you made this trip dewn to talk about 
acquisition. 

Do you need -- ag chief operating officer of BOC 
subsidiary, do you need instructions to go talk to somebody? 
A I would need instructions if I was going to talk about 
acquisition. I did not go down to talk about acquisition. 

Q What did you go down there for? 
A I want down there for market intelligence. 

Do competitors normally give oux market intelligence? 
A Certainly. | 
9) To other competitors? 

A 1 think everybody is on the lockout for market 


intelligence. And if our biggest competitor in Canada is 


| 
| 
| 


going to buy Burdett, then I want to know whether ic is | 
or not. | 
JUDGE BARNES: If ‘4t were true, you were interested in | 
making a bid? | 

THE WITNESS: No, no. I didn’t say that. But we | 
would have to perhaps look for another source of supply fer | 
goggles and the hard goods we buy from them, and it would 
also cut off another source of buying liquid oxygen wher 
we can't get it from Liquid Air. 


JUDGE BARNES: You had a real coatinuing relationship 
witn Liquid Air in Canada; now, what, did you feel that 


relationship would stop if they bought Burdett? 
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THE WITNESS: Mo. We had entered into a relationship 
with Liquid Air in Canada. But I think Mr. Gierdane sald 
they can no longer satisfy their ow requirements, used up 
their own capacity, then we are cut off from Liquid Air. 
They want to satisfy their customers first. So we always 
try and have alternate sources of liquid oxygen, and Burdett 
was one. 

BY M&A. THURMAN: 

g It appeared to me you were in bed with Liquid Air. All | 
your purchases were from Liquid Air. Now you say, have 

you beer cut off? 

A No, we haven't. But from time to time we do cut off. 

As recently as two weeks age we hed to gb dom te Dardett 
and pick up teo or three loads. 

Q If they had the excess capacity from Burdett, just 
because -- the change of ownerakip whem you had been dealing 


down there? 
A I didn’t say they would cut us off. But it would be 
nice to be independent of a competitor. In other words, 


| 
| 
| 
wtth, what would give you the idea they would cut you off 
| 


ve are in the competitor's hip pecket in Canada. 

Q Did you anticipate Liquid Air selling all their capac 
in Canada? 

A Selling out all their capacity? 

Q In Canada. 
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A we never know when that aay take place, 

Q what would be the dollar sales value of the capacity of 
the Niagara Falls plant 

A I have no idea. 

Q You don't know whether a cwild use it all up in your 


place or not; is that correct? 


A We think we could. 
Q How far could you ship that? 
A Not too far. 
2 How far -- 


A Just the interior market. About 200, 250 miles. 


| 
| 
| 


| 


t2 Q What kind of sales do you have in that 250-mile radius? 


A Oh, in the order of 35 tons a day. 


| 


sc So you were going te quit, if you acquired the plant, 


you would have -- 


'0 A We would satisfy -- obviously, if you have surplus 
| 
liquid you would sell it. We would satisfy our own customerg 


in Canada first, and sell the balance in the States until 


| 
| | 
19 we had built load in Canada. | 
” | Q How long would it take you to build a load in Canada, | 


do you know? 


22 A I really can't tell you. We have projections, but it 
zs depends on the economic growth in Canada and the industriel 


i 
| 
! 
{ 
( 
| 
| 
} 


24s growth. 


sa Q And you anticipated continual growth? 
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A We anticipate a 10 to 13 pereent growth per annua, 


Q Turning to medical produets, I believe you testified 


| 
| 
| 
{ 


CANOX sold medical equipment. Would you specify what medical 


equipment it sold? 
MR. KAPLAN: Objection, your Honor. We are beyond the 
scope of direct. There wasn't a single question about 


medical equipment. 


j 


| 
| 
| 
| 
| 
i 


JUDGE BARHES: Didn't I ask him a question about ees) 


equipment 7 

MR. THURMAN: Yes. 

JUDGE BARNES: I asked a question. 
A CANOK used to sell medical preduets. Now it is sold 
by Medishield. 
Q What products were sold prier te Medishield taking 
over the medical products of CANQK? 
A Fundamentally anestheeia equipment and inhalation 
therapy equipment. 
Q Do you know what percentage of the Canadian market 
CANOX had of anesthesia equipmen:? 
A No, I can't reeall those figuras. 
Q Do you know what share of the Cenadian market CANCK 
had of the inhalation therapy equipment? 
A No. 

JUDGE BARNES: Medishield operates the medical products 
sales i n Canada apart from CANQK? 


| 
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THE WITNESS: Yes. 

JUDGE BARNES: It is a separate -- 

THE WITNESS: It is a separate entity. I have no juris- 
diction over it at all, 

MR. THURMAN: We have no further questions, your Honor. 

MR. KAPLAN: Just one or two. | 
REDIRECT EXAMINATION | 
» BY AR. KAPLAN: | 


Q Mr. Thurman referred to the import duty on importation 
10 of gas into Canada a moment ago. 


il A Yes. 


| 
| 
| 
12 4 Was it your beliefeat the time you considered or at 
id least desired the purchase of Niagara Falls plant -- | 


a JUDGE BARNES: Let's not make this a leading question. 


| 
15 MR. KAPLAN: I'm not about to. I am going to ask him | 
| 


is whether it was one thing or the other out of two possibilities. 


| 
i JUDGE BARNES: Can't you phrase it differently than thatl 
t 


18 | MR. KAPLAN: Well, let me take a try at it. | 
| 


19 | Q Did you have any belief az to whether or net you could 


20 | import gas from the Niagara Falls Burdett plant if you 


2i | it, into Canada economically or not? 


CUA When we bought it, we buy it at seven cents. And if you 


23.) had 15 percent duty to that, we have -- it doesn't add up to | 
, | 


24 @ great deal of money. And that's considerably lower than 


| 
} 
our production costs of 13 cents. | 
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JUDGE BARNES: You buy it frea Burdett at that price? 


TMK WITWKSS: That's what they biil us fer, have billed 


us in the past. 

MR. KAPLAN: No further questions, your Honor. 
RECROSS EXAMINATION 
BY MR. THURMAN: 
Q What was this S-cent figure you testified to? 
A That we buy from Canadian Liquid Air in Hamilton at 
nine cents. 
Q Canadian Liquid Air. How mich have you bought at von 
cents? | 
A I can't tell you exactly. Those are spot loads that we 
buy when we rum short and we can't get it anywhere else. 
Q How lang has Canox owned this plant that you own? How 
long have you omed the plant which yeu operate? 
A I have to stop and think. We only installed this pleat 
about, I'll guess, six or seven years ago. This replaced 
mich smaller plants called twmdred-meter plants. 

Now, a 600 meter plant is essentially a 20-ton plant. 
Prior to that we had two very old 100-meter plants. 
Q Why did you replace these two smaller plants with such 
an uneconomical plant? 
A Because we didn't have the load. You have to rum these 
things at about 75 percent. 
Q Well, how much were you buying @ that time from Liquid 
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When we put in the 20-ton plant? 

Yes. 

We were buying very little, practically none. 

You were only using your own production at that time? 

Correct. 

JUDGE BARNES: You speak about a 100-meter plant, Mr. 

and a 600-meter plant. 

Do these plants comé in graduated sizes? 

THE WITNESS: Yes. 

JUDGE BARN&£S: Or do you have to go from one size to 
another larger size? 


THE WITNESS: They come in graduated sizes. Ya would 


i 
i 
i 
| 
' 


go from a 20-ton and probably the next step would Le a 50-ten 


and then a 1/™-ton. But you don't get really economical on 
your gas until you get up to 100 tons or better. Your 
production costs are too high. 

JUDGE BARNES: Wouldn't there be anything such as a 
60-ton plant or 40-ton plant? 

THE WITNESS: Not that I know of. 

JUDGE BARHES: You to to 50 tons? 

THE WITNESS: You go to 50 and 100, and then you go up 
in increments of 100. 
BY MR. THURMAN : 


Q I assume, getting back to saying that you are going to | 


import all the output of the Niagara Falls plant had you 
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acquired it, you are not talking about the tonnage pert, are. 
you? 
A Oh, no. Tonnage is gas. We would bring in the liquid 
that we required. 
Q You would contine the gas to the U.S. customers? 
A Oh, I think you'd hav2 to. You'd have to buy up the 
contract. 
Q Thies is a matter of curiosity. I dost know. 

Why would you continue to operate a plant that costs 
you 13 cents when you could buy it fer nine or seven cents? 
A Well, because you can’t always get all you want. So we | 


aust maintain some semblance of independence. We will put 


up a bigger plant ultimately somewhere down the road when we 
can justify it and have enough across the country from Ligetd 
Air. We purchase all our requirements in British Columbia | 
and Alberta, and all our requirements in the province of 
Quebec. 

We purchase some liquid in Ontario. 
Q Ontario is where your plant is located 
A That's correct. 
Q What percentage do you purchase coupared with what you 
produce? 
A Oh, we purchase -- just in the Toronto area? | 
Q Yes, where you produce. 
A tre we pede, we emu parahae abut 10 tae «de 


| 
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And what percentage would that be of your use? 
A Ic would be 50 percent of what we produce. We produce 
20 tons. 

MR. THURMAN: No further questions. 
FURTHER REDIRECT EXAMINATION 
BY MR. KAPLAN: ) 
Q What size plant, if you know, would CANOX have to build 
to produce at a price competitive with a production cost thet 
Canadian Liquid Air has at Hamilton? | 
A something in the order of five or six hundred tons. : 

Mii. KAPLAN: No further quesii-*s. | 
BY MR. THURMAN: | 
Q What size plant would you have to produce in other arece 
where you purchase rather than manufacture? ! 
A I don't understand the question. 
Q Well, I umderstand in some areas in Canada you have 100 | 
percent. You don't produce? 
A Right. 


| 
Q What size plant would you have to build in those aress | 
| 


to compete effectively? 

A I don't think they make them that small. I really don't. 

Q You have two extrewely small plants to start there 

anyway? | 

A That's right. | 
JUDGE BARNES: Mr. Dow, if you had purchased the Niagera 
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falls plant, and Burdett had a good customer that they had bem 
serving, say in Niagara, would you have continued serving 
that custower? 
A We would have brought whatever liquid we needed inte 
Canada. And if we couldn't serve that American customer, we 
wouldn't continue to serve that customer. Our obligation | 
is to serve the Canadian market. 
BY MR. THURMAN: 
Q Even if you could have sold it more profitably in the 
United States? 
A I dont think you could sell it more profitably. That's 
a matter of judgment. 


Q Even if you could? 


A I don't know what the price structure is down there, se | 


I couldn't comment on it. 
Q You certainly wouldn't transport across into Canada if | 
you could make a better profit in the Niegara Falls area; 
is that right? 
A We'd take a look at it, for sure, if there was that 
difference. I don't think there probably is. 

MR. THURMAN: Nothing further. 

JUDGE BARNES: Any more questions? 

MR. KAPLAN: No further questions. 

JUDGE BARNES: Thank you, Mr. Down. 


(Witness excused. ) 
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MR. TOPKIS: Your Honor, we have another witness who will 


be about as brief, possibly even briefer than Mr. Dow. Would 


your Honor like to have him on now or would you like to receas 


for lunch? 
He is from out of town, I might say. 
MR. THURMAN: It's up *o your Hotwr. 
a choice, it doesn't wake aiy difference, 
JUDGE BARNES: Off the record. 
(Discussion off the record.) 
JUDGE BARNES: We will recess for an 
a quarter of two. 


(Luncheon recess, 12:40 p.m.) 


If you ask we for | 


if that helps you. | 
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AFTERROBN SESSION 1:45 p.m. 
JUDGE BARNES: On the record. 
ALBE’” W. KARNATH 
called as a witness on behalf of Respondent British Oxygen 
Company, Ltd., was duly sworn end testified as fellows: 
JUDGE BARNES: State your full name, please. 


DIRECT EXAMINATION 


| 
THE WITNESS: Albert W. Karnath. | 
BY MR. KAPLAN: | 


Q By whom are you employed, sir? 
Arthur uv. Little Company in Cambridge, Massachusetts. 


We are consulting company, engineering and business 


coneulting. 


| 
| 
What is the Arthur D. Little Company's business? : 
| 
| 
| 
{ 
| 
| 


Q And for whom did you consult in general terme? 
A General terms, for public and private clients througheu 
the world. 
Q And what is your position with Arthur D. Lietle? 
A I'm a senior consultant, I think whet we call the 
resourees section. 
Q How leng have you been with that fira? 

I've been with trem almost 14 years. 
Q I believe that you received a bachelor of arts and 
bachelor of science degree in chemieal engincering from 


Notre Dame in 1956; is that eorrect? 


& 


ij 


| 
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A Yes. 


} And you received a master of science in chemical 
engineering frou MIT; is that correct? 

A That's correct. 

Q That was in 19597 

A That's right. 

Q And you've attended the University of Chicago Graduate 
School of Business; is that correct? 

A That's correct. 

Q Now, prior to your employment with Arthur D. Little, 
you were employed in the engineering department of Inland 
Steel Company; is that correct? 

A That's correct, yes. 

>) And also with the Rierson Division of Inland Steel ened 
house Division? 


| 
A Yes. 


Q What were your duties there? | 
A Well, I was in the engineering. We were dodng pasteally 
engineering studies on steel processes and for the | 
subsidiaries, and with Rierson it was what you call sales | 
development. 
Q And you've worked for Air Products and Chemicals; is | 
that correct. | 


A Yes. 


Q And when was that? 


. That was in ‘60. 

Q And what was your function there? 

A This was in a department which you might call corperete ) 

planning for diversification studies. 

Q For what part of Air Products’ business? 

A Well, at that time we were looking very seriously to 

enter the chemical business. 

Q Did you have any functions at Air Products related to 

industrial gas? 

A Not directly, no. 

Q Now, in, say, the last ten years, with Arthur D. Little, 

have you hdd some experience in connection with the i 

gas industry? 

A Yes, we performed several studies, sany of whieh I've 

directed. Going backwards, in this year we did an scquisttign 

study for a foreign company who was looking to buy 4 U.S. | 

industrial gas company. | 
MR. KAPLAN: Before we go any further, I reeognize thet 

this is rather a sensitive matter, yeur Monor. And that 


identities of the companies involved are proprietary, and 


| 
ae 
| 
| 


so forth. And I'd like te ask Mr. Karnath te identify his 
client and the subject of his study, but to do it by writing 
| 
it on a piece of paper which will be Created as an in camera 
exhibit. 
~“@ 
JUDGE BARNES: I take it this study wight have some 


force and effect? 

THE WITNESS: It is quite recent, your Honor, and we agreed 
with the company, with the ciient, that we would not reveal 
their interat in the situation. I think we would be doing 
a disserviee, frankly, if we made it a public piece of infor- 
mation. 

JUDGE BARNES: All right. “ny objectjon, Mr. Thurman? 

MR. THURMAN: If this has some relevance in this case, 
then we would object, to it because we don't know any way we 
can cross-examine him about that study or the client, or 
what they are going to do. 

JUDGE BARNES: Are you going to of fer the study in 
evidence? 

MR, KAPLAN: No, your Honor. As a matter of fact, we 
are not going to examine with respect to the study at all. 
The only reason we want the information is to identify the 
identities of the companies involved. 

JWGE BARNES: This might be difficult on cross- 


examination, but if it is the only way we can proceed -- 


MR. THURMAN: It is «> he is certainly going to have to 


describe what he did and all this as to whether he is an expert, 
I don't know how he can do that without describing the 
companies involved and all about what he did for them, 

whether he recowuended and such. 


| 


JUDGE BARNES: Well, we will have to proceed from here, | 
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It appears to have some relevance, if it is a fereign company 
looking into entering into the U.S. market. Se I will pareit. 
Mr. Karnath to write che name of the foreign company and the 

1 ame of the company which you examined for them, I take it. 

THE WITNESS: Yes. 

MR. THURMAN: Also, we have an objection because they 
refused to giee us any of these type of studies, studies and | 
such things. They have given us one study, Arthur D. Little | 
study, and that's it. So they should be foreclosed from | 
even bringing anything else out. We haven't had an opportunity 
to look at this study. | 

MR. KAPLAN: Your Honor, we may have no intention what- i 
soever of offering the study. | 

MR. THURMAN: Why bring it up? 

MR. KAPLAN: You know , Mr. Thurman, did get Mr. Puilem | 
on the stand and asked Mr. Pulliam who he thought was Sataeented 


in coming to this market. We didn't have Union Carbide'’s 


secwet planning documents. The same question was asked of | 
every witness the government called. We had none of their | 
internal planning decumsnts, although the government has chest 
as a result of the industrial gas investigation. 

Now, we are not offering this material to do anything 
but to prove that someone thought enough ef the poesibility 
of entry to hire Arthur D. Little to look at it. 


JUDGE BARNES: We will have to give this a nusber. 


| 
| 
| 
i 
| 
| 
| 
| 
| 
| 
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KAPLAN: Yes. Why don't we number it BOC RX-2407 
STLVERMAN : 235. 
KAPLAN: 235. 

Il offer it in evidence, your Honor. 

MR. THURMAN: I thought he was on the qualification stage. 
Why is he offering something into evidence? 

MR. KAPLAN: It seems to be evidence. 

MR. THURMAN: This has nothing to do, and there is 
no correlation between what Mr. Kaplan is trying to say that 
we asked what they considered in their mind and what a man 
actualy did. 

If he is going to testify that he did something like 
this, we want to see that study. And we want to put it in 
this record. 

MR. KAPLAN: I think we could drop the whole line of 
inquiry if the government will concede that the issue of who. 
was the most likely potential entrant has nothing to do 
with this case. 

JUDGE BARNES: This is certainly an element and I 
think it is relevant. And I am going to strike the words 
‘wish to acquire.” 

This may be a little self-serving. 

MR. KAPLAN: Is there some other way to put it? 

I just want it to be clear which was which. 


JUDGE BARNES: Let's say prospective acquiree and 
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prospective acquiror. 

All cight. Ll will caceive in avidence in camera 
BOC RX-235, in camera. 

(Rxhibit BOC RX-235 marked for identification and 
received in evidence.) 
MR. THURMAN: At this time, your Honor, we move that we | 
be furnished a copy of this study, or we will subpoena it. | 
We prefer it to be given to us now. If not, we will put you| 
on notice we are going to subpoena the study. | 

JUDGE BARNES: Let's first establish where the study 
was prepared and things like that. 

MR. THURMAN: On voir dire? 

JUDGE BARNES: Well, sometime in the examinaticr you 
could do that. 


I would like to wk you ea question. 


Does the American company, is the American company aware 
of this interest? | 

THE WITNESS: I suspect they my be. We didn’t aske | 
them aware but my guese is, it is strietly a guess, that 
they would be. But I think it would still be embarrassing 


to them to have that part revealed. I have no reason te 


protect them, but it just seems to be the decent thing te de 


Mr. Kaplan, you may proceed. 


| 
| 
JUDGE BARNES: All right. | 


BY MR. KAPLAN: 
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Q Mr. Karnath, have you managed other studies connected to 


the industrial gas industry the last ten years? 
| A Yes. We did a study for U.S. Steel which I believe 
everybody is aware of. We did a study -- and here I can, 
because of age, identify clients--for FMC, who was interested | 
in acquiring Chemetron at that time. This was about 1968. 

We did a study for the group which was interested in 
putting up a plant in Virginia based on a major company 
there. We did the acquisition study when Houston Natural 
Gas acquired Liquid Carbonics in about '69, I believe. 

JUDGE BARNES: You said the group or a group. What was 
that? 

THE WITNESS: This was a group that was--this was, 
half of the group was represented by National Welding Supply, 
the other half was by Burdett. They would--they were 
putting, for them, a fairly major plant in Virginia. 

JUDGE BARNES: “hat plant was constructed, I believe? 

THE WITNESS: Yes. The purpose of that was to obtain 
financing, for example. 

MR. THURMAN: Your Honor, the witness is referring to 


iy 
e 


We think it should be referred to as "I," what "we" 


THE WITNESS: In those studies referred to, I was what 
you call the case leader. I had the responsibility for the 


preparation of the proposal, the contact with the client, 
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the supervision of the job, meeting te budget, and so forth. 

Now, the 'we'' refers to the fact that we work as a team. 
And of course I had many colleagues that worked with us on | 
these things. We had engineers, for example, thet examined 
plants that I'm uot capable of loing, to the extent they are. 
So this is the ‘we'' and the "1." | 
BY MR. KAPLAN: | 
Q You mentioned a company named FMC. What line of business 
are they in? ! 
A A buge company in « great many lines of businesses fron 
chemicals to machinery. The original name was Food. Machinery 
Company, that's the FMC, and they do make canning equipment, | 
they make chemicals. They are a diversified company. | 
Q Mr. Karnath -- 

MR. THURMAN: I am really cmv fused here. We were told 
he was going to testify about one study and they furnished | 
the study. Now he is talking about everything else and he | 
hasn't been qualified as an expert yet and they are going | 
into substance. I don't know if he is qualified to be talking 


about this business. 


| 


JUDGE BARNES: I don't think he went too auch into 
substance yet. I haven't heard any attempt to offer any 


studies in evidence or anything of that nature. 


| 
Now, the fact that he's made a study is proper, to knew 
that. But what does it prove until they get inte the ene 


A QH iss 

At that point you may have an objection. 

MR. KAPLAN: Thank you, your Honor. 
KY ‘kK, KAPLAN: 
¥ Mr. Karnath, you twve been retained by us to testify in 
this case; is that correct? 
A That is correct. 
a And you've been retained under circumstances whereby we 
pay yout .1ormal daily rate for testifying; is that right? 
A That's right. 

And how much is that, sir? 
A That's about $900 a day. 
Q Now, you mentioned a few moments ago that you prepared 
a study for the United States Steei Company? 
A That's right. 
QO Now, I show you BOC Respondent's Exhibit 58, and ask you 


if that's the study to which you referred. 


A This is the study. It's a Xerox copy of it, obviously. | 


It — to be the sane length. 

MR. KAPLAN: Your Honor, we offer in evidence BOC 
Respondent's Exhibit 58. 

JUDGE BARNES: Do you have any objection, Mr. Thurman? 

MR. THURMAN: Yes, your Honor. I object. There is 
no foundation to the reliability of this study. There is 
no foundstion laid as to what this witness did concerning 


this study. There is no foundation as to where the hearsay | 
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evidence, how it was arrived at. There is no backup on these 

figures cr anything in this study. We got the study, partind. 
JUDGE BARNES: 1 think we should have quite a few 

foundation questions here as to when it was prepared, what 

part the witness played in preparing it, and then the ceil 

of the offer, what it is offered to prove. | 
MR. KAPLAN: Fine, your Honor. 

BY MR. KAPLAN: ! 

Q Who was the project or case leader of the study which is 

Exhibit 58? 

A Il was the project leader. 

Q And when was that study done, sir? 

A May I look at -- 1 believe the date when the report was 

issued? | 
It was issued in September of ‘68. The study was 

actually prepared inthe spring, up through May and June. 
JUDGE BARNES: And was the study prepared at the cacunst 

of someone? | 
THE WITNESS: Yes. It was done under contract for the | 

U.S. Steel Company. 

Q Did U.S. Steel retain Arthur D. Little to do this study t 


{ 
A Yes, they did. | 


of them, that resulted inthe study being commissioned? 


MR. THURMAN: Objection. It's hearsay. 


Q And what were the circumstaces, as far as you were mney 
| 
| 
| 
| 
| 
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JUDGE BARNES: I think he ca testify what he was 
couniectaneé to do. 

And that would be, what were you commissioned to do? 

THE WITNESS: Well, we were cownissioned by U.S. Steel 


to see if the situation that existed for them gave an 


opportunity to diversity the company business into the indus + 


trial gas field. 

JUDGE BARNES: Was this limited to any area? 

THE WITNESS: Yes. It was done inthe Lorraine, Ohio 
and Pittsburg, Pennsylvania regions because that's where 
plants would be constructed by the company. 

MR. THURMAN: Objection. We move it be stricken unless, 
the foundation, he negotiated -- he keeps referring to | 
"we," | 

‘we is not this witness. If he is in negét iat ion with | 
it, and they told him what ke was going to do this for, then) 
we have no objection to that. But what somebody else 
told him it was for, then we would object. 

BY MR. KAPLAN: 
Q Mr. Karnath, did U.S. Steel tell you why they wanted 
this study done? 
A Yes, they did. 
Q What did they tell you? 
JUDGE BARNES: I think it would be more proper to 


ask him what was the purpose of your study as far as U.S. 
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Steel Corporation was concerned? 

THK WITNESS: Well, that was, the purpose of it was 
to study the feasibility of entering the serchant industrial 
gas business in these particular two regions thet they hed 
selected. 

JUDGE BARNES: All right. 

MR. KAPLAN: Your Honor, I renew wy offer of BOC 
Exhibit 58 for the purpose of showing that the United States | 
Steel Corporation commissioned such a study and retained | 
Arthur G, Little to do it. 

JUDGE BARNES: And this is the study that they -- 

MR. KAPLAN: And this is the study which they did. I 
believe the witness so testified. | 

MR. THURMAN: Your Honor, we will stipulate that a study 
was made and Arthur D, Little did it, but I object to the | 
study being introduced itself as hearsay and without -- | 
and no degree of reliability, how it wasput together, what 
materials were used, and just exactly what's in that study. 

The stipulation is, for the purpose he wants the 
study, we will stipulate that the study was udde, for the 


purpose as the witness testified. 


JUDGE BARNES: Well, 1 think it is appropriate te heave 


to U.S. Steel. It's not being offered for the truth of the 


the study in to show what recommendation this witness made | 
| 
| 


material in here, and that is only one epinion. It is the 
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opinion by the witness, and it is proper to be received, in 
my opinion. 

“4X. KAPLAN: Your Honor, I do offer the exhibit in 
camera and I do so at the request of the United States 
Steel Corporation. 

4R. THURMAN: We don't see any in camera treatment in 
something we don't even know is reliable. 

This thing is a '68 -- everything in this record they 
want in camera. This is a '68 document. Here it is 1974. 
JUDGE BARNES: You made your point. It is a 1968 
document. It is some five years old now and I see no point 

in placing this exhibit in camera,either. 

The Commission has now instructed that we put a date 
on in camera documents by »! ich date the exhibits will come 


out of in camera, and it is usually a three to five years 


period. So a five-year period has already’run on this study, 


So I will not receive it in camera. 

MR. KAPLAN: I have no problem with that ayself, your 
Honor, but I would ask this, inasmich as I made the mquest 
Sex in camera treatment, the request of U.S. Steel, I would 
ask that the exhibit be held in camera for 60 days, during 
which time U.S. Ste@l would seek, if they wish, further in 
camera treatment and justify it if they can. 


JUDGE BARNES: I won't do it that long. It will be 


received in cmmera for 30 days from today. 
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MR. KAPLAN: Thank you. 

JUDGE BARNES: Do you have another objection befere i 
receive it, Mr. Thurman? 

MR. THURMAN: I'm not sure what it is being received 
for and I want to get clear in my own mind and for the 
record, I guess, whethe: this is just received that a study 
was made and not for the truth of the matter. 

JUDGE BARNES: Not for the truth of the matter, but 
this is a study of the recommendation that was made to 
U.S, Steel. And I will receive BOC RX Exhibit $8-A through 
58 -Z81. I'm going to receive it in camera for 30 days, 
during which time U.S. Steel may make a motion for further 
in camera treatment if they so desire. 

(Respondent BOC Exhibit 58-A threugh 58-Z81 received 
in evidence in camera.) 

BY MR. KAPLAN: 

Q How did you and your associates at Arthmr D. Little go 
about obtaining information in connection with this study 

in the market areas concerned? 

A In the market areas we talked with a very high 

of the customers of industrial gases directly, some by tele- | 
phone, mostly by personal visits. | 
Q And did you have any contacts with anyone in the inti 
| 


trial ga: business other than customers? a 


A No, we didn't, as our practic., we didn't talk to 
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potential competitors. 
y 1 see. Now, in making your field contacts in connect iog 
with this study, was the identify of your client divulged 
er concealed? 
A In general, as I recall, it was divulged. We certainly | 
divulged the fact that it was a steel company because there 
was a necessity -- these pieces of data we had to get. 
Q I see. Now, I would like to clear up simply one or 
two ambiguities in the language in the study. 

If you would turn to page 6 of the study before you, 
Exhibit 58, I invite your attention to the second sentence of | 
the second paragraph. | 


MR. THURMAN; Your Honor, no relevancy whatsoever to 


this document as far as the truth is concerned, it is not 
entered for the truth of the matter, so there is no relev 
to this document as far as what is in it. We certainly 


should not waste the time to go in and discuss this documm t 
JUDGE BARNES: I don't think we should make any 
corrections in the document unless they were made to U.S. 
Steel at or about the time the report was admitted. 
MR. KAPLAN: I was not going into any corrections at 
all, your Honor. I’m not going to detract from what is 


printed here. 


Q I invite your attention to the second sentence of the 


BY MR. KAPLAN: 
| 
| 
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second paragraph. Do you see that? 

A Yes. 

Q And the portion of the sentence that says, “It is our 
conclusion, however, that only the four largest suppliers 

for this market" et cetera, and the rest of the sentence. 


Do you have that sentence in mind? 


were the four suppliers you referred to there? 
THURMAN: Objection. He didn't cven talk to any 
of these people, any suppliers that he is referring to. nad | 
he's got to produce material to show how they arrived at | 
that conclusion. Certainly out of the blue now -- he said | 
this was not entered for the truth of the matter. And now | 
he is trying to go farther and let him testify to everything. 


i 


JUDGE BARNES: No. He ig identifying who the four 


sentence. 


largest suppliers are that he is referring to in that 


Il would take -- are they explained anywhere else in the 
document ? 

THE WITNESS: There is some data on market share and 
so forth, as we found in the study. 

JUDGE BARNES: All right. You may tell me who the feur 


largest suppliers were that you were referring to im that 


sentence. 


THE WITNESS: Well, as I recall, it was the Linde 
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Division of UCC, Airco, Air Products, and Chemetron. 
BY “AR. KAPLAN: 
2 Now, turning over to page 29, “Mr. Karnath, do you have 
that? 


A les, 


You reported to U.S. Steel that Mingo Oxygen was the 


supplier of gaseous oxygen to major steel-making facilities. | 


Do you happen to know who owns Mingo Oxygen? 
A I think at that time Wheeling Steel had a big interest 
in it. I don't know if they own the whole thing or not. 
Q Do you know whether they own it or not today, to antici 
pate “ir. Thurman's concern? 

“R. THURMAN: What is the relevancy of this? I'm 
objecting. 

MR. KAPLAN: Your Honor, I think the relevance of 
Wheeling Steel owning an oxygen producer is of obvious 
relewance to this case. 


A I've heard nothing that the ownership -- 


JUDGE BARNES: Wait a minute. 

Well, I would like to know -- I haven't heard the name 
Mingo before, and I would like to know who Mingo was for 
the clarification of the record. 


It is partially owned by Wheeling Steel? 


THE WITNESS: To my knowledge. 


slay I answer -- do you wish me to answer it today, the 
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other part of the question? 
JUDGE BARNES: Yea. 
MR. THURMAN: What's his knowledge, first. 
THE WITNESS: All I can say is I know of no change. 
BY MR. KAPLAN: 
6 Q Where did you iearn that Mingo Oxygen was owned by 
7 Wheeling Steel, if you can recail? 
- gi; A This was a long time ago when it wae set up, I don't | 
9 | vremember, in the late '50's or early ‘60's, it was discussed | 
10 in the press. I don't think it is a secret. 
11 MR. KAPLAN: Your Honor, as lomg as the document is in 
12 | evidence, I would simply like to invite your Honor's 
13 | attention to two items in it. 
4 | First of all, on page 1, the first paragr@a, and 
15 | secondly all of page 6. 
16 | MR, THURMAN: No, obviously Mr. Kaplan didn't listen 
17 | twice when he said what this wae in evidence for, not for 
18 | the truth of the matter, So why point out anything in the 
| document ? 
| JUDGE BARNES: Well, I'm not reading it for the t<uth 
21 of the matter. I'm reading te see what was reported to 
| U.S. Steel. 


You said which paragraph on pege 1? 


24 | MR. KAPLAN: The very first paragraph, your Honer . 
MR. THURMAN: I would like to clear the record for 
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your Honor. ir. saplan said mow that this is in evidence. 
I'm sure it is going to be cited as somethfiig in evidence. 
Certainly at this cine we point out this cannot be cited as 
in evidence. 

JUDG: BARNE:.: well, it is received in evidence, that 
is correct. 

MR. sAPLAN: And page 6, your Honor, if you would. 

JUDGE BARNES: You may proceed. 

MR. KAPLAN: I have no further questions. 

JUDGE BARNES: Let me ask you one question, Mr. Karnath, 
while we are waiting here. 

This is a study that -- or this report, this inquiry, 
whatever it was you made for the foreign steel producer -- 

THE WITNESS: Yes? 

JUDGE BARNES: I . nr foreign gases producer, I guess 
it is, when did they first contact you in regard to this 


study? 


THE WITNESS: It was the end of February or early March, 


around there, of this year. 
JUDGE BARNES: Of this year? 
THE WITNESS: Yes. 


MR. THURMAN: I didn't hear your Honor's question and 


the answer. Is that on the record? 
JUDGE BARNES: Off the record. 


(Discussion off the record.) 


(Record read.) 
CROSS EXAMINATION 
BY MR. THURMAN: 

Q Mr, Karnath, have we previously talked to you concerning. 
this case, or your testimony? 
A I believe you telephoned me, as 1 remember. 
Q Have we talked about what you were going to testify? 
Pardon? 
Did we talk about what you were going to testify? 
A Only in general terms, as I recall. 
Q Then you refused to talk with me without counsel being 
present? 
A Yes. I asked that counsel be present. That is @wrrect. 
Q Have you been present during any of the taking of the 
testimony in this trial? 


A You mean previous hearings? 


Q Yes. 

A No, this is my first day. 

Q Have you read any of the transcripts? 

A No. I've read no transeripts. 

Q Now, turning your attention to this recent study that 
you testified to on direct, what countries dees this client | 
operate in? 


MR. KAPLAN: Your Honor -- 


JUDGE BARNES: I don't believe that this would necessar {ly 


{ 


2084 


disclose the name of the coupany, what countries, not 
neccssarily where they ure headquartered, hat countries. 

Ike AvViah: our Honor, I think in this case it would, 
and I have no objection to the witness answering in camera 
on a slip of paper, 

THe WITNES<: Tt would exaetly identify. 

HR. KAPLAN: Precisely. 


THY WITNULS: Prceisely pinpoint the company, because 


in one of the markets they have 100 percent of it, and that'g 


all you need. 
BY MR. THURMAN: 
) Rather than what cou.iry does this company operate in, 
what coutinent does that coupany operate in? 
Huropean. 
Only in europe? 
Not only in Europe, but you deseribe it 
company. 
Does it operate in other continents? 
Yes. 
In what continents are those? 
I'm not certain. It may be just about all of them. I 
it is active in South America and in Asia. 
Active in the United States? 
No, 


How does this client compare with BOC as far as sales 
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in industrial gas? 

MR. KAPLAN: Your Honor, once again, no objection to 
the substance. But we are in an area where this could lead 
easily to the identity of the company. 

BY MR. THURMAN: 
Q How does it compare in financial resources with BOC? 

MR. KAPLAN: Same objection, your Honor. 

is it smaller, is it larger than BOC? 

JUDGE BARNES: Now, we may have an objection, Mr. 
Thurman. 

If yu want the question answered, we'll have him write — 
it on a piece of paper and receive it in camera. 


MR, THURMAN: Well, your Honor, at this point I would 


prefer that the cross examination of this witness be deferred 


until we have been furnished a copy of the study made, 
where we can properly conduct cross examinatim ona this 
witness. 

The purpose obviously is that this client was « 
potential entrant. And we would want to know, make couplete 
comparisons with this client and BOC, where cne sits on the 
edge of the market, and whether they are on the brink or not. 
And what precipitated this study. Was it the entrance of | 
BOC in the United States market? And this is a wealth of 


information we want to get out of this witness concerning 


this surprise study that he testified to on direct exemin- 


ation. 
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JUDGE BAKNE:: “Mr. Kaplan, I'm sort of inclined to 


agree with t.. Thuruan here, if you are bringing this up as 
showing thet Chere fs another potential entrant. He ts 
xOtng Co need Co have quite a Lit of information. 

MR. KAPLAN: Weli, your Honor, certainly no more than 
we have on U.S. »teel. Certainly, the name of the company, 
without saentioning it, has not been wentioned for the first 
time by this witness. We have witnesses in this trial who 
have testified, that is, witnesses from American gas 
companies, to acquisition discussions with this potential 
entrant. 

We have had this company identified as far ago as the 
investigational hearings conducted by complainant counsel 
before the issuance of a complamt in this case, as a 
potential entrant. 

So the name of this company is certainly no surprise. 
In fact, BOC produced what must be at least two or three 
thousand documents dealing with a bid involving this company 


on the Liguid Carbonic offering some years ago. 


Certainly then the name of the company was no surprise. | 


Furthermore, we are offering it obviously to show that 
this other company is a potential entrant. But we offer it 
for no more, for no purpose other than the fact that the 
company was interested enough in the U.S. market to coumissign 


a study. 
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Beyond that, it seeus to me, the production of the 
study will yield nothing. Whether this consulting fira 
recommended for or against is of absolutely no relevance. 

The simple fact is that if a South African chemical 
company had commissioned such a study, that fact alone would | 
be relevant as to who is more likely to enter it. 

I don't think there is any purpose to be served. 


JUDGE BARNES: Let's assume for the moment thet Mr. 


Karnath recommended against entry and pointed out reasons why 


this particular company should not enter. Would that not 
indicate that they were not a potential entrant or not as 
potential an entrant as BOC? 

MR. KAPLAN: Well, your Honor, perhaps so. And I'a 
quite confident, having discussed that particular questica 
with the witness, that that issue can be disposed of here 
this afternoon, if the proper questions are asked, and for 


that matter I would be willing to ask thea. 


MR. THURMAN: Of course, we are at couplete odds with 
Mx, Kapaln in that what he is saying as far as what they wou d 
perceive as a potential entrant, the testimony in this case 


is mostly developed on cross that they were not likely, they 


| 
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would not as likely be a potential entrant as Linde of 
Germany and Messer -- 


JUDGE BARNES: This is -- 


MR. THURMAN: This is not confidential. 


JUDGE bARNES: Yes, it is, 

iN, THURIAN: It ig? 

JUDGE BAXNES: Let's not stop eliminating. 

MR. THURMIN: ‘ve would Like to know when this was 
comnlssioned. 


JUPSE BARNE:: I esked hia that question and he answered 


‘ik. THURMAN: The purpose of it, was it because BOC 
entered the :aarket? 

JUDGE BARNES: You can ask him those questions on cross 
examination. That‘s the purpose of cross examination. 

4R. THURMAN: We would Like to see this study. we 
don't reaily know what to ask too mich, except some of the 
questions I':a asking, 

laybe chis was a study to see whether they wanted to 
have a joint venture. 

~UDGE LARNZS: You can ask hiin what his instructions 
vere and things of that nature. 

AR. THURMAN: I'm really goping in the dark when I 
don't have the study before me. The kind of fees this 
witness is being paid, I'm sure he won't mind coming back 
and finishing his testimony. 

THE WITNESS: It's plus expenses. 


JUDG: BARNES: Well, that's not the issue here, Mr. 


Thurman, “hv don't you proceed with cross examinating as far 


A 2850) 


as you can go. 
Go ahead. 
BY MRF. OT"”.AAN; 
Q twit was the scope of your consultancy agreement? 
A Are you talking about this case now with this unidenti- 
fied compeny? | 
Q Yes. 
A They asked us to help them assess a potential acqui- 


sition of a U.S. company. 


Q I believe the record states, I'w not sure, when was this 


agreement made? 

A It was late February or early March, in that, in the 
spring of the year, if you will, of this year, ‘74. 

Q Did they give you any reasons why they wanted to look 
into this possible acquisition? 

A Some general reasons. 

Q What were those reasons? 

A One key reason was the investment climate in the United 
States was much better than the investment climate in some 
other markets, talking abait taxes and things of that nature, 
Q What type of market, investment climate in what market 
in the United States? | 
A I'm referring to the financial U.S. market, the ability 
to -- not to be taxed to death and this kind of thing. 


Q What U.S. Market are we talking about? 
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The U.S. economy I'm talking about. This is -- 


Yes, but what aarket were they {ntemested in investing 


In their own product area, industrial gases. 

Industrial gases. 

JUDGE BARNES: or, Karnath, way I ask you a question. 

Would the prices on the New York Stock Exchange, shall 
we say the market has been down for this past year, would 
that spur the interest of a foreign company in making an 
acquisition in this country at this time? 

THE WITNESS: I think that's a good question, a good 
point, and a valid point. That certainly, with the devalu- 
ation of the dollar, coupled with some of the very low PE 
ratios, it doubles the interest in making acquisitions in 
the United States, investing in the United States. 

BY MR. THURMAN: 

‘Q Was shortage of supply of industrial gases, did that 
have any influence on their desire wenter? 

A I would say it would be zero influence. 


You would say. Was it discussed with you or not? 


A They never suggested it as a reason they wanted to do it. 


2 What was the PE of the acquiring company, the company — 
they wanted to acquire in 1973? | 


THE WITNESS: This is a process of elimination of who 


the companies are. 
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MR. KAPLAN: Your Honor, at least could we have it in 
the same year we are talking about? 

JUDGE BARNES: Yes, Let's make it in 1974. I 
don't think that would give away the acquiree necessarily. 
PE ratios change and there are so many companies. 

MR. KAPLAN: While my original reaction was precisely | 


what yours was, there are only six publicly traded industrial 


gas companies in the United States, something of that nature.) 


And I suspect that the answer to that question would timit- 
the field to no more than two. 

JUDGE BARNES: All right. Mr. Thurman can withdraw 
that question or have it put in camera. 

Are you withdrawing your earlier question, Mr. Thurman? | 

MR, THURMAN: Was I told to? 

JUDGE BARNES: Wo, we can have him write it on a piece 


of paper and we'll put it in the record in camera, if you 


want. 

MR. KAPLAN: Your Honor, if we can have a moment, we'll 
check the January 1 stock market listings and see if it 
would give it away. 

MR. TOPKIS: I think it certainly would, your Honor, 
at quick glance. 

MR. KAPLAN: Your Honer, there is no question that it 
would give it away. 


JUDGE BARNES: All right. 
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MR. THURMAN: Your Honor, if you recall, Mr. Kaplan 
brought your attention to certain things in this study and 
then said in this study -- this study is in for the same 
purpose, There wight be some things we want to bring to 
your Honor's attention in the new study that has been made. 

I don't see how we can effectively cross examine with- 
out knowing what this study is in, how much stock they wanted 
to acquire, whether this is purely investment. 


JUDGE BARNES: You can ask him those questions right 


MR, THURMAN: I have no way of knowing whether -- 

JUDGE BARNES: He is telling the truth or not? 

MR. THURMAN: Right. He is an adversary witness as 
far as I'm concerned, possibly a hostile witness. 

I would think if I was getting paid to conduct this 
study and being paid the sum that is being paid to this man 
to testify, certainly he is going to be hostile to -- 

JUDGE BARNES: Mr. Kaplan has not offered into the 
record the conclusions reached, the recommendations made 
or anything of that nature. He has not offered that into 
the record. 

MR, THURMAN: What he has offered into the record, I 
think he offred into the record, to show this company is 
conducting a study and therefore they are the most likely 


entrant into the United States. That's his sole purpose 
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for osking that, putting this company at the brink of the 
edge of the inarket. 

l really don't know how to ask those questions without ~- 

JUDGE BARNES; I'1lltell you what you may do. You may 
subpoena that study for your rebuttal if you feel that itis 
necessary. You may call Mr. Karmath as your own witness in 
rebuttal if you feel that's necessary. | 

Your problem here now is cross examination. I feel chat 
you can cross examine this 2ess without the study to the ! 
extent that Mr. Kaplan has offered evidence into the record. | 

MR. THURMAN: We were told that the only study that would 
be brought up is this Arthur D. Little study. so this is I | 
guess trial by ambush again. | 


JUDGE BARNES: He has not offered any other study in 


| 
| 
' 
} 


evidence. 

MR. THURMAN: He talked about a study. Anytime you | 
talk about a study, the study should be there to be exanined 
Certainly you can't talk about a study on the witness stand | 
unless opposing counsel can look at it. And that's what he | 
asked him. It's certainly convenient to say, did you make | 
a study, and say yes, and who, amd write the name down and | 
get it in the record. And then ask your Honor to say this | 
study is made, so, therefore, would you infer that they were 
on the brink of the market, ready to jump in or plunge is. | 


MR. KAPLAN: Your Honor, I just might observe I am heard 
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put to see ow Mx. Thurman has as auch problem cross 
examining on this point as wo did, golf game with an un- 
identified BOC employee somutime in the distant past. 

MR. THURMAN: You can cavtainly aek him what he 
talked about in that. There certainly wasn't a study made 
there. There is no comparison. I‘m surprised . Kaplan 
would even suggest such a comparison. 

JUDGE BARNES: You can ask him what kind of a study 
was commissioned, what his instructions were, an things of 


that nature. The study has not been offered in evidence. 


The conclusions of the study have not been offered in evidence. 


MR. THURMAN: Your Honor, way we have a recess so I 
can deeide what I want to do? | 

JUDGE BARNES: All right. I will give you ten minutes. | 

(Recess. ) 

JUDE RMES: On the record. 

MR. THURMAN: Your Honor, Mr. Kaplan t»ld Mr. Youngwoed 
specifically that no other study would be mentioned in this 
case except that Arthur D. Little study -- U.S. Steel, well, 
Arthur D. Little ie the U.S, Steel study. 

Tiisemes as a complete surprise, and certainly if we 
had been told -- just the fact that the study was 
commissioned, we would have gone to the party to find out 
from the horse's mouth why they were commissioning this study 


I assume a lot of companies commission Little to do 


A 2896 
studies which they never follow up. 

This study wae after the BOC acquisition, and we would 
like to have it from them. Not from this witness. Why 
they figured maybe if BOC can get away with &, and if the 
violation of law is not found, they will try the same 
thing, or gwen before the outcome of this case, they may 
figure if BOC can do it, we can do it. And we don't want 


to find out from these people. 


JUDGE BARNES: You have made a very fine argument as to . 


why 1 should give little weight to this evidence. But you 
haven't told me why the evidence should be exeluded ex 
anything of that nature, 

MR. THURMAN: Why the ewidence should be excluded, if 
he said he made a study fer somebody, we would have no 
objection to that. But from then on we'd move it be str 
any reference to this study. 

JUDGE BARNES: What else does he have in besides that, 
besides that? 

MR. THURMAN: Well, the name of the company, who was 
going to arquire who, and the purpose, and some things we 
went into. 

MR. KAPLAN: Mr. Thurman asked for the purpose. 

MR. THURMAN: Well, Mr. Thurman feels now we probably 
shouldn't have cross examined at all. Aad I do not wish 


to continue cross examination. I'm net going to cross 
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examine the witness blindly. I'd like to know what I's 
taiking about and what in in the dooumat, their eaneultaney 
agreement, and be able to talk to the company itself, and 
find out. 

So I'm not going further on cross examination. 

JUDGE BARNES: You will have an opportunity to present 
rebuttal in this case, Mr. Thurman. If you want to go te 
talk to either or both companies, you may do so. 

MR. THURMAN: I would like to get a subpoena signed 
by your Honor to subpoena the underlying documents and the 
report and the consultancy agreement. 

It's not typed. I don't know whether your Honor can 
sign it or not. 

JUDGE BARNES: I will sign such a subpoena or I will 
consider such a subpoena fer your tubuttal, if you wish to 
recall -- 

MR. THURMAN: I thought Mr. Karneth hed these decuments 
with him at this time we could subpoena it at this time. 

JUDGE BARNES: Well, we don't have to use a subpoena. 
If he has them at this time and he doesn’t mind producing 


them, he can hand them over to you. 


BY MR. THURMAN: 
Q Do you have -- 
A I don't have a piece of paper on me. 
JUDGE BARNES: You can have from now until your rebut 
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to think about this, what yeu want to de on rebuttal, 


Your problem now is to complete your crose-exeminatien. 


| 
t 


MR. THURMAN: And I feel that I cannot complete ay 


cross-examination without that. I am being denied -- with all 
| 
due respect, my feeling is I'm being denied the opportunity 


of proper cross examination due to the surprise, which is one, 


| 
element, and the lack of documents present is the second | 
{ 


element. 

JUDGE BARNES: All right. I will say one thing. The 
surprise elements seems to be valid. 

I think he shou]d have been teld. 

MR. KAPLAN: May I speak to that, your Boner? 

JUDGE BARNES: Yes, Mr. Kaplan. 

MR. KAPLAN: Firstly, I never said to Mr. Youngwood 


that the only study that would be mentioned in this case 


would be the Arthur D. Little study. For one thing, that 
would be obviously foolish in light of the Perham-Greenfield | 
study. 

But I did say to Mr. Youngweed that the only study we 
would offer in evidence through Mr. Karnath would be the U.5. 
Steel Study. We did give Mr. Youngweed a statement of 
on which this witness would testify. I believe it said Mr. 
Karnath would testify with respect te potential entrants 
into this market. Certainly thet's all he did here today. 


And finally, I might say, as far as I recall, the 
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statement that we gave to the government was verbatia, the 
statement we got froma them. 
JUDGE BARKES: It followed their pattern! 


MR. KAPLAN: Yes. 


And you may recall when Dr. Hepley White certified we | 


had a written statement from the government he was going to 
testify on and these initia and he went om to a long testi- 
mony on inhalation therapy. I doen't think the Goverment 
was surprised, and it wasn't the -- 

JUDGE BARNES: Yes. I think this is only ene bit of 
evidence relating to this particular esupany. I think we 
have had evidence ae to both companies in this preceeding. 

And also, I would say that perhaps couplainant esuncel 
interprets your statement en the witness to mean he would 
only testify abou it, ebeut U.5. Steel, net thet that's 
the way they should have, but I think tuey probably did de 
that. 

But in any event, I think you can cross examine this 
witness here teday. And if you have ne further questions, I\s 
going to dismiss him and leave yeu to your thoughts om 
rebuttal. 


MR. KAPLAN: Your Honor, if I asy, I should add ene 


fact, and that is thet Ididu't knew the identity of these 
coupanies until this morning. 
JUDGE BARNES: Do you have any further -- 
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MR. THURMAN: We didn't know until this afternoon. 

JUDGE BARNES: Do you have any further questions, Mr. 
Thurman ? 

MR. THURMAN: No, your Honor. I belive ay position is 
clear, though. We would have further questions if I hed 
proper documents to cross. 

JUDGE BARNES: Any other questions? 

MR. KAPLAN: No, your Honor. 

JUDGE BARNES: All right, thank you. 

(Witness excused. ) 

MR. THURMAN: Did you deny my motion to sttike? 

JUDGE BA?NES: To strike what? 


MR. THURMAN: I made a motion to strike all the 


testimony except the fact that he bas commissioned by SOREOE S 


to conduct a study. 

JUDGE BARNES: You mean you are making a motion to 
strike all the bestimony about thatparticular study except 
for the fact that he was commissioned to make a study? 


MR. THURMAN: Yes, sir. 


JUDGE BARNES: I believe that's about all that was ss 

MR. THURMAN: Mo. Who the parties were, he said, that's 
2 document in evidence. Striking the exhibit. | 

JUDGE BARNES: You move to strike the exhibit? 

MR. THURMAN: Right. 

JUDGE BARNES: I will deny your motion. 
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All right. Any other -- 

MR. TOPKIS: Your Honor, that coneludes sur witnesses 
for the day. 

May we join your Honor in Washington on Monday to 
diseuss the matter of the subpoena? Will that be convenient | 
for you? | 

JUDGE BARNES: Yes. First let's complete our -- 

That will be an informal hearing? 


MR. TOPKIS: Right. 


at ten o'clock, in this room. 


| 
| 
JUDGE BARNES: And I assume we'll meet again Wednecday, | 


And could you give complainant counsel a eehedule of 
the witnesses for next week. 

MR. TOPKIS: Yes, your Honor. 

we will have Mesars. -- they've already been given it, 
Il think. But it is Messrs. Lienkhard, Kridl, Mathen, Coe, 
Lake and Lasiter. 

And I wight tell your donor that it is quite poorle le 
that we'll be dropping one or two of these. 

JUDGE BARNES: So you anticipate we will be able te 
finish all of these witnesses /edmesdsy, Thursday, and 

MR. TOPKIS: I would expect so, your Bence, assuning 
some privity on cross. 

JUDGE BARNES: Thereafer, what will be the rest ef yeur | 
ease, your plans? 


| 
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MR. WOLLEN: It is our present intention to call Mr. 
Dillon and that would be our only witness. 

JUDG: BARNES: None for Airco? 

MK, WOLLEN: No. ie 

MR, TOPKIS: We haven't offered most of our documents. 
Il think most of them are quite routine in nature. 

Perhaps if complainant eouneel could give us, could 
identify to us any that they have objection to, we could 
be prepared and perhaps disctss them befere your Honor on 


Monday. 


I realize we wamt to have an informal meeting on Monday, 


But some of the docwaents I would like to have received or | 
considered, and either received or rejected, before one of 
our witnesses of next week takes the stand, because they 
will be the foundation in part of his testimony. 

So if we could have that matter considered sometime 
Monday, it would help us. 

JUDGE BARNES: I propose that you meet with we and 
complainant counsel at about eleven o'cloek. 

MR. TOPKIS: Fine. 

JUDGE BARNES: I'll try to get a conference room over 
may building. 

MR. TOPKIS: Finé. 


JUDGE BARNES: Otherwise, we'll be back here on 


Wednesday at ten o'clock. 
(Adjourned to Juty 12, 1974 at 10:00 a.@.) 


